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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued un- 
der regulatory laws administered in the Department of Agri- 
culture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported 
and the court cases published herein will be found at end of each 
monthly issue, and the cumulative yearly Index-Digest and Subject 
Index, lists of decisions reported, statutes, orders, etc., construed, 
and statistical and other tables will be found at the end of No. 12 
(December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 2750) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Doc. No. 383. Decided April 6, 1951. 


Modification of Rates and Charges 


Upon petition, answer, and opportunity for members of the public to be 
heard, petition requesting modification of rates granted. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. W. R. Huitt, of National Stock Yards, Illinois, for 
St. Louis Livestock Exchange. Mr. H. D. Wright, of National Stock 
Yards, Illinois, for Producers Live Stock Marketing Association. 
Mr. S. P. Knowles, of National Stock Yards, Illinois, for Farmers Live 
Stock Commission Co. Mr. Thomas S. Lacy, of National Stock Yards, 
Illinois, for Order Buyers Committee. ; 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are presently operating under an order dated 
March 23, 1949 (8 A.D. 254) authorizing assessment of the current 
temporary rates. This order was continued in effect to and includ- 
ing September 30, 1951 by an order dated February 9, 1950 (9 
A.D. 202). 

By petition filed on February 26, 1951, which recites that they 
have negotiated with the Rates and Registration Section, Livestock 
Branch, Production and Marketing Administration, respondents 
requested that an order be issued authorizing them to assess cer- 
tain selling and buying commissions. Notice of the filing of this 
petition and its contents was published in the Federal Register on 
March 138, 1951 (15 F.R. 2638). This notice, which set out in detail 
all of the commission charges sought by the petition, provided a 
period of 15 days during which any interested person might indi- 
cate a desire to be heard in the matter. No person has indicated 
such a desire to the Hearing Clerk. 
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On March 29, 1951, the attorney for the Livestock Branch filed 
an answer recommending that the petition be granted. 


Inasmuch as the parties are agreed and no objection has been 
filed, the petition is granted. The respondents are authorized to 
file a new tariff embodying the buying and selling commissions 
which were set out in the attachment to the petition filed on Feb- 
ruary 26, 1951, and which were published in the Federal Register 
on March 13, 1951, and beginning with the effective date of this 
order put these commission charges into effect. This order is sub- 
. ject to the terms and conditions of the agreement between re- 
spondents and officials of the Livestock Branch, with respect to 
reports disclosing the results of their operations. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive as soon as possible. All interested persons have been afforded 
an opportunity to be heard in the matter. The Packers and Stock- 
yards Act provides that no order of this nature shall become 
effective in less than five days after the date thereof. Any undue 
delay in making this order effective may have an adverse effect 
upon marketing conditions. Accordingly, good cause is found for 
making it effective in less than 30 days. 


This order shall become effective on the sixth day following its 
date of signature and remain in effect for a period of one year 
unless changed by further order before that date. 


A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 2751) 


In re MARKET AGENCIES AT FORT WoRTH STOCK YARDS. P&S Doc. 
No. 445. Decided April 10, 1951. 


Modification of Rates and Charges 


Upon petition, answer, and opportunity for members of the public to be 
heard, petition requesting modification of rates granted. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Odus Smith and H, P. Hutchens, of Fort Worth, 
Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). ° 

The respondents are now operating under an order issued on 
December 15, 1949 (8 A.D. 1341), which was continued in effect 
to and including December 31, 1951, by an order dated October 
31, 1950 (9 A.D. 1219). 

On March 9, 1951, respondents filed a petition requesting au- 
thority to file a new tariff (Tariff No. 9) and put into effect certain 
charges set out in a proposed Joint Tariff No. 9, attached to the 
petition. 

Notice of the filing of this petition and its contents was pub- 
lished in the Federal Register on March 23, 1951. This notice, 
which set out in detail the buying, selling, and extra service 
charges, provided a period of 15 days during which interested 
persons might indicate a desire to be heard in the matter. No 
communication to this effect has been received by the Hearing 
Clerk. 

On April 9, 1951, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed and no protest has been 
received the petition is granted and respondents are authorized 
to file new tariffs embodying the charges set out in the Joint Tariff 
No. 9, and, beginning with the effective date of this order, assess 
such charges. This order is subject to all of the applicable terms 
and conditions of the stipulation which is a part of the answer 
filed for the Livestock Branch in this docket on November 29, 
1948. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive as soon as possible. All interested persons have had an oppor- 
tunity to indicate a desire to be heard in the matter. The Packers 
and Stockyards Act provides that no order of this nature shall 
become effective in less than five days after its date of signature. 
Undue delay in making this order effective may adversely affect 
marketing facilities. In view of the foregoing good cause is found 
for making it effective in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect for a period of one year unless 
changed by further order during the year. 

A copy hereof shall be served upon each of the attorneys in fact 
who signed the petition filed on March 9, 1951. 
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(No. 2752) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Doc. No. 
1246. Decided April 10, 1951. 


Modification of Rates and Charges 


Upon petition, answer, and opportunity for members of the public to be 
heard, petition requesting modification of rates granted. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Frederick P, Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is presently operating under an order dated 
May 23, 1949 (8 A.D. 533) authorizing assessment of the charges 
then in effect to and including June 30, 1951. 

By petition filed on March 7, 1951, respondent requested that 
its current authorization be modified so as to permit the assess- 
ment of higher rates. 

Notice of this petition: and its contents was published in the 
Federal Register on March 20, 1951. This notice set out the pres- 
ent rates and the proposed rates in detail and provided opportunity 
for interested persons to be heard in the matter. No interested 
person has communicated a desire to be heard in the matter to 
the Hearing Clerk. 

On April 4, 1951, the attorney for the Livestock Branch filed 
an answer recommending that the petition be granted. 

Inasmuch as the parties are agreed and no objection has been 
noted the petition is granted and the order of May 9, 1946 (5 A.D. 
338), as presently modified, is further modified so as to authorize 
respondent to amend its tariff and assess the following yardage 
charges: 


“A. Livestock sold or resold in 
the Commission Division Rate per Head 
Cattle (except bulls weighing 800 
lbs. or over) 
Calves 
Hogs 
Sheep and goats 
Bulls weighing 800 lbs. or over 








52 
86 


9e 
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“B. Livestock received directly by packers 
through the yards: 
Cattle (except bulls weighing 800 










Ibs. or over) 39 
Calves 28 
Hogs 14 
Sheep and goats .09 
Bulls weighing 800 lbs. or over 55” 





Except as it is modified herein respondent’s current authoriza- 
tion is continued in effect during the life of this order. 

The respondent corporation which must prepare for and be 
ready to comply with the provisions of this order on its effective 
date has requested that it become effective as soon as possible. All 
interested persons have been afforded a period of fifteen days 
during which to indicate a desire to be heard in the matter. The 
Packers and Stockyards Act provides that no order of this nature 
shall become effective in less than five days after its date of signa- 
ture. Undue delay in making this order effective may adversely 
affect marketing facilities. In view of the foregoing good cause 
is found for making it effective in less than thirty days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including June 30, 1953, 
unless changed by further order before that date. 


A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 




















(No. 2753) 






In re ST. PAUL UNION STOCKYARDS COMPANY. P&S Doc. No. 1211. 
Decided April 10, 1951. 







Reduction in Rates and Charges 






Upon petition, answer, and opportunity for members of the public to be 
heard, petition requesting reduction in rates granted. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Ashley Sellers of McFarland and Sellers, of Washing- 
ton, D. C., for respondent, 


Decision by Thomas J. Flavin, Judicial Officer 












ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 
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The respondent is now operating under an order dated January 
5, 1951, as modified by an order dated February 20, 1951. On April 
6, 1951, respondent filed a Supplemental Petition for Modification 
requesting authority to reduce certain of the yardage charges 
presently authorized. 

The orders of January 5, 1951 and February 20, 1951, were 
issued upon petitions by the respondent, answers by the Livestock 
Branch, and opportunities for interested parties to be heard in 
the matters. No interested party indicated any opposition or desire 
to be heard in the matters. This order reduces certain of respond- 
- ent’s charges presently in effect. In view of these circumstances 
it is felt that notice and public procedure are unnecessary. 

On April 6, 1951, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed and the request is for a 
reduction in rates, the petition is granted and the order issued on 
January 5, 1951, is further amended so as to authorize respondent 
to file an amendment of its tariff providing for the charges set out 
in its petition filed on April 6, 1951 and to assess such charges 
beginning with the effective date of this order. 

The respondent corporation which must prepare for and be 
ready to comply with this order on its effective date, wishes it to 
become effective as soon as possible. The Packers and Stockyards 
Act provides that no order of this nature shall become effective in 
less than five (5) days after the date thereof. Undue delay in mak- 
ing this order effective may adversely affect marketing facilities. 
Accordingly, good cause is found for making it effective in less 
than thirty (30) days. 

This order shall become effective on the 6th day after its date 
of signature. 

Copies shall be served upon each of the parties by registered 
mail or in person. 


(No. 2754) 
In re GIDEON BROBERG. P&S Doc. No. 1844. Decided April 24, 1951. 


Cease and Desist—Violation of Act 


Respondent, registered under the act as a market agency and as a dealer 
at the Union Stock Yards, Chicago, Illinois, is ordered to cease and 
desist in order buying transactions from turning over hog purchase 
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orders to dealers for filling at the dealer’s prices while charging an 
order buyer’s commission, and shall cease and desist from falsely re- 
porting to the buyer-principals the names of the sellers of the hogs.* 


Responsibility of Order Buyer in Furnishing 
Reasonable Stockyard Services 


An order buyer has a high degree of responsibility to assure the filling of 
orders at circumstances most favorable to his principal which requires 
that he “shop around” at arms length in the competitive market.* 


. Elmer J. Scott for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Frederick W. Turner, Jr. and John J. Toohey, 
of Chicago, Illinois, for respondent. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an order of inquiry and notice of hearing filed on August 3, 1949, 
by H. E. Reed, Director, Livestock Branch, Production and Mar- 
keting Administration. Gideon Broberg, the respondent in this 
proceeding, is registered under the act as a market agency and 


as a dealer at the Union Stock Yards, Chicago, Illinois. He is 
charged with engaging in unfair and deceptive practices and de- 
vices and failure to render reasonable stockyard buying services, 
in violation of Sections 312(a) and 304 of the act (7 U.S.C. 213, 
205) and with wilfully rendering false accounts of purchases in 
violation of section 201.44 of the regulations issued pursuant to 
the act (9 C.F.R. 201.44). The alleged violations occurred in the 
course of transactions in which the respondent, holding himself 
out to the public as being engaged in the business of buying hogs 
on a commission basis, accepted orders from various customers 
to purchase hogs. His methods of carrying out those activities and 
filling such orders, which will be set out more fully in the find- 
ings of fact and conclusions below, form the basis for the alleged 
violations as set out in the complaint. The respondent filed an 
answer denying that he violated the act or regulations issued 
under it. 

An oral hearing was held in Chicago, Illinois, on February 10, 
1950, before John J. Curry, Examiner in the Office of Hearing 
Examiners, United States Department of Agriculture. Elmer J. 
Scott, Attorney, Office of the Solicitor, United States Department 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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of Agriculture, appeared for the complainant, and Fred W. Tur- 
ner, Jr., and John J. Toohey, Attorneys at Law, Chicago, Illinois, 
appeared for the respondent. Both the complainant and the re- 
spondent produced witnesses at the hearing and the respondent 
appeared in his own behalf. After the hearing, both parties filed 
proposed findings of fact, conclusions and orders. The respondent 
filed also a supporting brief. ; 

On June 23, 1950, the hearing examiner filed a report finding, 
in substance, that the respondent had violated the act and the 
regulation heretofore referred to, and recommending that he be 
ordered to cease and desist from such violations. The respondent 
filed exceptions to the examiner’s report containing a request that 
the order of inquiry be dismissed. The complainant filed no ex- 
ceptions. 

The respondent is registered under the act as a dealer, as well 
as a market agency to buy and sell livestock on commission, and 
the principal part of his business is cattle buying. But the matters 
complained of in this proceeding concern only his order buying of 
hogs. He contends that his methods of conducting such activity 
did not violate the act or regulations, that such methods have been 
commonly employed throughout the yard for many years without 
question, and that previous to this proceeding he had not been 
warned that he was acting in violation of the act or the regula- 
tions. It appears from the evidence and testimony, that when the 
respondent received an order for a given number of hogs of speci- 
fied weights and other characteristics he did not perform requisite 
service himself or by a regularly employed hog buyer. Instead he 
turned the orders over to H. J. O’Connor, a hog dealer at the 
stockyards, to be filled on the respondent’s behalf. The record 
- shows that, under this arrangement, O’Connor bought the hogs 
himself and then sold them to the respondent’s order at prices 
higher than he paid for them, and the principal was charged these 
higher prices. In some instances, O’Connor planted them with 
other market agencies and “repurchased” them for the respond- 
ent’s orders at the higher prices. Typical examples of such trans- 
actions are found in exhibits in the record. The respondent gave 
no more than superficial attention to these hog buying transac- 
tions. The evidence in the record shows also that the accounts of 
purchase submitted to the respondent’s principals contained false 
and erroneous information as to the real sellers of the hogs pur- 
portedly bought by him for his principals. He charged a full buy- 
ing commission for the service mentioned, and during the year 
1946 turned the commission over to O’Connor but retained it him- 
self thereafter. 
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FINDINGS OF FACT 


1. At all times pertinent to this proceeding the respondent was 
registered with the Secretary of Agriculture under the provisions 
of the act as a market agency to buy and sell livestock on a com- 
mission basis and to furnish miscellaneous related services, and as 
a dealer to buy and sell livestock for his own account at the Union 
Stock Yards, Chicago, Illinois. 


2. At all times pertinent to this proceeding the Union Stock 
Yards, Chicago, Illinois, was a posted stockyard subject to the 
provisions of the Packers and Stockyards Act, 1921, as amended. 


3. At all times mentioned herein, Harry J. O’Connor, Sr., an 
individual, was registered with the Secretary of Agriculture as a 
market agency to buy hogs on a commission basis and furnish 
miscellaneous services, and as a dealer to buy and sell hogs for his 
own account at the stockyard. 


4. During the period from about January 1, 1946, to August 
3, 1949, the respondent held himself out to the public as being 
engaged in the business of buying livestock on a commission basis 
and accepted orders from various persons to purchase hogs on 
that basis. He did not perform the function of buying any such 
hogs himself or through an employee, but instead, he turned the 
function of filling such orders when received over to O’Connor. 
O’Connor, in filling the orders, purchased hogs for his account and 
then used such hogs, sometimes by reweighing them direct to the 
orders at increased weights or prices, or both, or by planting 
them with other market agencies and “repurchasing” them for 
respondent’s orders at increased weights or prices, or both. The 
respondent charged a full buying commission for the purchase of 
the hogs, which commission during the year 1946 he turned over 
to O’Connor, and which, thereafter, he retained for himself. When 
H. J. O’Connor was away from the market, the hog orders in 
question were handled for him by his son, H. J. O’Connor, Jr., in 
the same manner. 


5. At the times set out in the table below for purposes of ex- 
ample, and at numerous other times during the period from about 
June 3, 1946 to May 9, 1949, (See Government Exhibits Nos. 60 
and 11 to 92) the respondent had orders to purchase hogs on a 
commission basis for the purchasers indicated in the table and 
the exhibits, which the respondent filled in the manner set forth 
in finding of fact No. 4 above, and in accounting to the purchasers, 
the respondent falsely reported the names of the persons from 
whom such hogs had been purchased. 





PACKERS AND STOCKYARDS ACT, 1921 No. 2754 
Cite as 10 A.D. 488 


No. of Head 
Purchased Seller Reported 
No. of From on Account of 
Date Order Filled For Head O’Connor Purchase 


June 3, Canton Prov. Co. 53 Clark B. Co. 
June 4, Superior Prov. Co. 72 Clark B. Co. 
June 6, Schmidt Pkg. Co. 55 Lawler 
June 23, Schmidt Pkg. Co. 65 Lawler 
June 4, Punxsutawney Beef 126 Iowa LS & 
Nixon Lawler 
June 15, Punxsutawney Beef 118 Iowa and 
Prov. Co. Quinn Co. 
Oct. 12, Punxsutawney Beef 120 Clark B. 
Nov. 8, Schmidt Pkg. Co. 64 Clark B. 
Nov. 26, Schmidt Pkg. Co. 69 Clark B. 
Dec. 28, Hammond Standish 225 Clark B. 
Jan. 18, Punxsutawney Beef 122 Clark B. 
Prov. Co. 


CONCLUSIONS 


Section 312(a) of the act (7 U.S.C. 213) declares it to be un- 
lawful for any stockyard owner, market agency, or dealer to 
engage in or use any unfair, unjustly discriminatory or deceptive 
practice or device in connection with the handling of livestock at a 
stockyard. Section 304 (7 U.S.C. 205) declares it to be the duty 
of every stockyard owner and market agency to furnish reason- 
able stockyard services. Section 201.44 of the regulations (9 CFR 
201.44) requires, among other things, that every market agency 
render a true written account of the purchase of livestock showing 
the number, weight, and price of each kind of animal purchased, 
the name or names of the person from whom purchased, the date 
of purchase, and the commission and other lawful charges. The 
respondent violated each of these provisions of the act and the 
regulations. 

By holding himself out to the public as an order buyer and 
accepting commissions for such a service, the respondent repre- 
sented, in effect, that he had the facilities and special knowledge 
and skills requisite to the proper performance of that function 
or had employees capable of such performance. Since order buying 
is a specialized type of service, the acceptance by the respondent 
of the responsibility of filling orders, solicited and received by 
him from various clients, created a fiduciary or agency relation- 
ship which imposed on the respondent the highest degree of re- 
sponsibility and loyalty to his principal so as to assure the filling 
of orders at circumstances most favorable to the latter. The prin- 
cipal is entitled to rely on the integrity and diligence of the buyer 
in discharging that trust. The proper fulfillment of an order 
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buyer’s duties requires him to “shop around” at arms length in a 
competitive market. It is not the type of activity that permits him 
to abandon his function by turning over the orders for filling to 
dealers at a profit paid for by the respondent’s principal. 

While it is true that the respondent maintained an office, re- 
ceived orders, and handled some office work incident to the order 
buying activity, these items were merely incidental to the prin- 
cipal activity of actual buying. The respondent did not, except 
superficially, participate in the actual purchase of hogs for his 
clients, but instead abdicated that function to O’Connor who con- 
trolled the prices paid and purchased the hogs in his own name. 
O’Connor in such cases either had the hogs reweighed to the re- 
spondent’s orders, or planted and “repurchased” them to fill these 
orders, at prices which netted O’Connor a sizeable profit. The 
resulting increases in cost were passed on to the respondent’s 
principals in addition to the commission charged by the re- 
spondent. 

Clearly, this was unfair to the respondent’s principals, whether 
or not they were apparently satisfied with the transactions. It is 
equally clear that the respondent, in not fully performing the ser- 
vice that he undertook for his principals, failed to furnish the 
reasonable stockyard service that the act required of him. In 
charging a full buying commission, he in effect represented, and 
his principals were entitled to believe, that the commission he 
charged covered every aspect of the buying service. He was not 
entitled to pass on to them the added costs, in the form of profits 
to others, that accrued as a result of his having others perform 
services that he was obligated to assume himself. The fact that he 
turned over his buying commission to O’Connor in 1946 does not 
alter the situation. 

The respondent’s practices and methods were also deceptive 
and misleading. The accounts of purchase rendered to his cus- 
tomers did not show O’Connor as the person from whom he pur- 
chased most of the hogs used to fill these customers’ orders. Instead 
the respondent uniformly reported that the hogs were purchased 
from various commission firms. The record indicates that copies 
of scale tickets accompanied the accounts of purchase rendered 
the respondent’s customers. Ordinarily the tickets should disclose 
the names of the persons selling the livestock. However these 
tickets did not show O’Connor as the seller of the hogs. The prac- 
tice of planting hogs with other commission firms by O’Connor 
for resale also facilitated concealment of facts from the respond- 
ent’s principals. The fact that the respondent may not have been 
correctly informed, by the yard company or by O’Connor, as to 
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whom the hogs were purchased from cannot absolve the respond- 
ent from the responsibility of accounting truly and correctly. The 
ultimate duty under any circumstances was upon him to report 
all material facts to his principals. 

The respondent contends that he was unable to obtain from 
commission firms uniform lots of hogs of the grades or types 
required by his principals and that, therefore, he had to patronize 
a dealer such as O’Connor who would sort and assemble the re- 
quired hogs. On the other hand, Donald Bowman, a witness for 
the complainant testified that it was possible to buy hogs from 
market agencies without the sorting process referred to. But even 
if that process was necessary, it clearly was a part of the buying 
service for which the respondent assumed responsibility and col- 
lected a commission. There was no justification, for reasons ex- 
pressed above, for his turning the function over to another person 
at the expense of his principals. If the dealer is the only one who 
can provide necessary procurement services, the respondent is not 
entitled to charge an order buyer’s commission for getting such 
services for his principal at the latter’s expense. 

Respondent’s counsel contends that his customers were not 
misled by any of his actions and that the customers acquiesced in 
the manner of filling the orders. The act prohibits false and de- 
ceptive practices without providing that someone must be deceived 
by them as an element of the offense. The character of the prac- 
tices is the controlling criterion. Acquiescence by the principals 
does not legalize the violations. Similarly, the respondent’s con- 
tention that his method of filling hog orders was one commonly 
used at the stockyard for many years is without merit by way of 
defense. Although such a circumstance may be considered in de- 
termining whether the violations were wilful, it does not excuse 
the violations. An unfair practice does not become innocuous 
merely because others engaged in it. Midwest Farmers, Inc. v. 
United States, 64 F. Supp. 91, 97. The obvious unethical nature 
of the transactions is seen in the fact that the accounts of sale 
falsely reported the names of the sellers from whom the hogs were 
purchased. If, as the respondent contends, it is a commonly ac- 
cepted practice to fill purchase orders in the manner shown, there 
would be no necessity for covering up the transactions by false 
representations as to the identity of the sellers. 

Finally, there is a specious contention that, unless the so-called 
order buyers are permitted to function in the manner in issue, 
independent traders will be driven off the market and the big 
packers will be in complete control. Why the fate of the inde- 
pendent traders depends upon an order buyer collecting a com- 
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mission on purchase orders turned over to the dealers for filling 
at a profit escapes us. If legitimate order buyers who purchase 
for their principals on a commission basis only are unable to serve 
their principals, there is no reason why the traders should not 
get this business direct from the independent packers. 


The examiner in this proceeding has recommended that the 
respondent be ordered to cease and desist from the actions con- 
stituting the basis of the complaint. In reaching such a recommen- 
dation, consideration has been given, by way of mitigation, to the 
contention of the respondent that his methods of order buying 
involved here have been practiced in the stockyards for years. 
There being no recommendation for a suspension of the respond- 
ent’s registration, there is no purpose in considering at length the 
degree of wilfulness that may have been involved in the respond- 
ent’s actions. 


ORDER 
The respondent shall cease and desist in order buying transac- 
tions from turning over hog purchase orders to dealers for filling 
at the dealer’s prices while charging an order buyer’s commission, 
and shall cease and desist from falsely reporting to the buyer- 
principals the names of the sellers of the hogs. This order shall 


become effective on the sixth day after the date hereof. 


(No. 2755) 


In re CHICAGO COMMISSION COMPANY. P&S Doc. No. 1843. Decided 
April 24, 1951. 


Cease and Desist—Violation of Act 


Respondent, registered under the act as a market agency, clearor and dealer 
at the Union Stock Yards, Chicago, Illinois, is ordered to cease and 
desist in order buying transactions from turning over hog purchase 
orders to dealers or others for filling while charging the buyer-principal 
an order buyer’s commission and shall cease and desist from falsely 
reporting to the buyer-principals the names of the sellers of the hogs.* 


Responsibility of Order Buyer in Furnishing Reasonable 
Stockyard Services 
An order buyer has a high degree of responsibility to assure the filling of 
orders at circumstances most favorable to his principal which requires 
that he “shop around” at arms length in the competitive market.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Frederick W. Turner, Jr. and John J. Toohey, of 
Chicago, Illinois, for respondent. Mr. John J. Curry, Hearing Examiner, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an order of inquiry and notice of hearing filed on July 25, 1949, 
by H. E. Reed, Director, Livestock Branch, Production and Mar- 
keting Administration. G. E. Matthews, an individual, doing bus- 
iness as the Chicago Commission Company, the respondent in this 
proceeding, is registered under the act as a market agency, 
clearor, and dealer at the Union Stock Yards, Chicago, Illinois. 
The respondent is charged with engaging in unfair and deceptive 
practices and failure to render reasonable stockyard buying ser- 
vices, in violation of sections 312(a) and 304 of the act (7 U.S.C. 
213, 205) and with rendering false accounts of purchases in viola- 
tion of section 201.44 of the regulations issued pursuant to the act 
(C.F.R. 201.44). The alleged violations occurred in the course of 
transactions in which the respondent, holding himself out to the 
public as being engaged in the business of buying hogs on a com- 
mission basis, accepted orders from various customers to purchase 
hogs for them on that basis. The respondent’s methods of carrying 
out such activity will be set out more fully in the Findings of Fact 
and Conclusions below. The respondent filed an answer denying 
that he violated the act or regulations issued under it. 

An oral hearing was held in Chicago, Illinois, on February 9, 
1950, before John J. Curry, examiner in the Office of Hearing 
Examiners, United States Department of Agriculture. Elmer J. 
Scott, attorney, Office of the Solicitor, United States Department 
of Agriculture, appeared for the complainant, and Frederick W. 
Turner, Jr., and John J. Toohey, Attorneys at Law, Chicago, IIli- 
nois, appeared for the respondent. Both the complainant and the 
respondent produced witnesses.at the hearing and the respondent 
appeared in his own behalf. After the hearing, both parties filed 
proposed findings of fact, conclusions and orders. The respondent 
filed also a supporting brief. 

On June 8, 1950, the hearing examiner filed a report finding, 
in substance, that the respondent had violated the act and the 
regulation heretofore referred to, and recommending that he be 
ordered to cease and desist from such violations. The respondent 
filed exceptions to the examiner’s report containing a request that 
the order of inquiry be dismissed. The complainant filed no ex- 
ceptions. 
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While the respondent is registered under the act both as a 
market agency to buy and sell livestock on commission, and as a 
dealer, the matters complained of in this proceeding concern only 
his order buying activities. In support of his contention that his 
method of conducting those activities did not violate the act or 
regulations, the respondent urges that such methods have been 
commonly employed throughout the yard for many years without 
question, and that previous to this proceeding he had not been 
warned that he was acting in violation of the act or the regula- 
tions. It appears from the evidence and testimony in this proceed- 
ing that when the respondent received an order for a given number 
of hogs of specified weights and other characteristics he did not 
perform the requisite service himself or by a regular employee. 
Instead he turned the orders over to certain hog dealers at the 
stockyard to be filled on his behalf. The record shows that the 
dealers provided the hogs at prices higher than they paid for 
the hogs and the principal was charged these higher prices plus 
an order buyer’s commission. The evidence in the record shows 
that the accounts of purchase submitted to the customers con- 
tained false and erroneous information as to the real sellers of the 
hogs purportedly bought by the respondent for his principals. 


FINDINGS OF FACT 


1. At all times pertinent to this proceeding the respondent was 
registered with the Secretary of Agriculture under the provisions 
of the act as a market agency to buy and sell livestock on a com- 
mission basis and to furnish clearing and office services and as a 
dealer to buy and sell livestock for his own account at the Union 
Stock Yards, Chicago, Illinois. 


2. At all times pertinent to this proceeding the Union Stock 
Yards, Chicago, Illinois, was a posted stockyard subject to the 
provisions of the Packers and Stockyards Act, 1921, as amended. 


3. During the period from about January 1, 1948, to July 25, 
1949, the respondent held himself out to the public as being en- 
gaged in the business of buying hogs on a commission basis and 
solicited and accepted orders from various persons to purchase 
hogs for them on that basis. He did not perform the function of 
buying such hogs himself, nor did he have a hog buyer in his em- 
ploy. Instead, he turned such orders when received over to certain 
dealers, principally C. M. Swiney, a registered hog dealer at the 
stockyard, whose operations were cleared by the respondent, and 
M. Joyce, a registered dealer at the stockyard whose operations 
were cleared by C. E. Nixon & Co. The dealers filled such orders 
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for the respondent with hogs purchased by them at about the 
same time or shortly before and in general the prices charged to 
the respondent’s purchaser were higher than paid by the dealer. 
In some instances the weight of the hogs was also increased by a 
“fill”. The dealers received none of the buying commission but 
made a dealer profit on the hogs and the respondent received the 
full commission for such purchases. 


4. At the times set out in the table below for purposes of ex- 
ample, and at numerous other times during the period from about 
January 2, 1948, to July 20, 1949, as indicated on Government Ex- 
hibit No. 6, the respondent had orders to purchase hogs on a 
commission basis for the purchasers which the respondent filled 
in the manner set forth in Finding of Fact 3 above, and, in ac- 
counting to the purchasers, the names of the persons from whom 
such hogs had been purchased were falsely reported. 

























Date Order Filled No.of Seller Reported On Actual 
1948 For Head Account of Purchase Seller 
Jan. 2 Rosevale Pkg. 71 C. E. Nixon & Co. M. Joyce 
a“ 31 Chgo. Comm. Co. C. M. Swiney 
- “ 29 C. E. Nixon Joe Grady 
Jan. 6 Nichols Foss Pkg. 69 Chgo. Comm. Co. C. M. Swiney 
- “ - 67 C. E. Nixon & Co. M. Joyce 
Jan. 8 H.H. Smith 71 C. E. Harding Co. C. M. Swiney 
Mar. 16 Nichols Foss Pkg. 71 Chgo. Comm. Co. = 
Mar. 17 “c “ ““ 56 “ “ “ “ 
June 1 Rosevale Pkg. 74 - ss - s 









“ 6 “ “ “ “ 









Ryscamp Bros. Mks. 






Dec. 17 Somerville Pkg. 48 C. E. Nixon & Co. M. Joyce 
ae - 62 Chgo. Comm. Co. C. M. Swiney 
Dec. 31 “ “ 128 “ “ “ “ 








“ “ “ 





“ 















1949 
Jan. 7 Nichols Foss Pkg. 101 Chgo. Comm. Co. C. M. Swiney 
" _ " 33 C. E. Nixon M. Joyce 











CONCLUSIONS 


Section 312(a) of the act (7 U.S.C. 213) declares it to be un- 
lawful for any stockyard owner, market agency, or dealer to 
engage in or use any unfair, unjustly discriminatory or deceptive 
practice or device in connection with the handling of livestock at 
a stockyard. Section 304 (7 U.S.C. 205) declares it to be the duty 
of every stockyard owner and market agency to furnish reason- 
able stockyard services. Section 201.44 of the regulations (9 CFR 
201.44) requires, among other things, that every market agency 
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render a true, written account of the purchase of livestock show- 
ing the number, weight, and price of each kind of animal pur- 
chased, the name or names of the person from whom purchased, 
the date of purchase, the commission and other lawful charges. 
The respondent violated each of these provisions of the act and the 
regulations. 

By holding himself out to the public as an order buyer and 
accepting commissions for such a service, the respondent, in effect, 
represented that he had the facilities and the special knowledge 
and skills requisite to the proper performance of that function or 
had employees capable of doing so. Since order buying is a spe- 
cialized type of service, the acceptance by the respondent of the 
responsibility of filling orders for hogs, solicited and received by 
him from various clients, created a fiduciary or agency relation- 
ship which imposed on the respondent the highest degree of re- 
sponsibility and loyalty to his principal so as to assure the filling 
of orders at circumstances most favorable to the latter. The prin- 
cipal is entitled to rely on the integrity and diligence of the buyer 
in discharging that trust. The proper fulfillment of an order 
buyer’s duties requires him to “shop around” at arms length 
openly in a competitive market. It is not the type of activity that 
permits him to abandon his function by turning over the orders 
for filling to dealers at a profit paid for by the respondent’s 
principal. 

While it is true that the respondent maintained an office, re- 
ceived orders, and handled some office work incident to the order 
buying activity, these items were merely incidental to the principal 
activity of actual buying. As mentioned before, the respondent did 
not, in any way, participate in the actual purchase of hogs for 
his clients, but instead turned his orders over to a few dealers 
whom he allowed to buy hogs in their own names, put on a fill of 
several pounds per head, control the prices paid, and then reweigh 
the orders at weights and prices which invariably netted the deal- 
ers a sizeable profit per head. These items of cost were in addition 
to the commission charged by the respondent, which supposedly 
represented a full order buying service. 

Typical transactions of this character are reflected by the 
record and show the manner in which dealers filled orders for the 
respondent (See Exhibits 24-28). For example, exhibits show that 
on March 16, 1948, he filled an order for Nichols Foss Packing 
Company, Bay City, Michigan, for an aggregate of 71 hogs, and 
on March 17, 1948, for 124 hogs. The account of purchase for the 
March 16 order reports 71 hogs purchased from the respondent 
and the account for the March 17 order reports 56 head of the 
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total 124 as being purchased from him. Evidence shows that the 
127 head referred to were actually obtained from C. M. Swiney, 
a registered dealer, whose operations are cleared by the respond- 
ent. The exhibits show that Swiney purchased the hogs at a weight 
of 29,630 pounds at a total cost of $7,289.80. He fed the hogs and 
turned them over to the respondent at a total weight of 30,230 
pounds and a cost of $7,492.40. Swiney had an average weight 
gain on the hogs of 5 pounds per head, an average profit of $1.60 
per head, the gross profit on the lot being $202.60. These costs 
were passed on to the principals, as well as the full buying com- 
mission which the respondent charged and collected from them. 
The accountings rendered to the respondent’s various principals 
did not disclose the facts just set out. Among other things, the 
names of the actual sellers of the hogs were not correctly reported, 
as shown by Finding of Fact 4. 


Clearly, the respondent’s method of doing business, so far as 
it relates to transactions covered by the complaint in this proceed- 
ing, was unfair to his principals whether or not they are satisfied 
with the transactions. He did not discharge the responsibilities 
that he had assumed and abdicated certain of them to others at 
the expense of his principals. Moreover his methods were decep- 


tive. In charging a full buying commission, he in effect represented 
that he had performed a full buying service. According to the evi- 
dence, the accounts of purchase submitted to the principals by or 
on behalf of the respondent, as referred to before, were deceptive 
and misleading. Accordingly then, the respondent did not furnish 
“reasonable stockyard services”. 


By way of partial explanation of his actions, the respondent 
states that it is not possible to obtain from commission firms uni- 
form lots and grades of the type of hogs required by his principals. 
He claims that for that reason he has to patronize dealers such as 
Swiney and Joyce, who will sort and assemble the hogs required. 
On the other hand, a Government witness, Donald Bowman, tes- 
tified that it is possible to buy hogs from the market agencies 
without such sorting process. Regardless of this conflict in testi- 
mony and whether or not the respondent’s obtaining hogs involved 
a sorting process, he clearly was not justified in turning over the 
major phase of the buying service to others at the expense of his 
principals. The latter were entitled to rely on the proposition that 
the commission collected by the respondent for the buying service 
covered every activity necessary to the complete discharge of that 
responsibility. If the dealers are the only persons who can provide 
procurement services, the respondent is not entitled to charge an 
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order buyer’s commission for getting the dealer’s services for his 
principal. 

Counsel for the respondent contends that none of his customers 
were in fact misled by any of his acts and acquiesced in the man- 
ner of filling the orders. The act prohibits false and deceptive 
practices without providing that someone must be deceived by 
them as an element of the offense. The character of the practices 
is the controlling criterion. Acquiescence by the principals does 
not legalize the violations. Similarly, the respondent’s contention 
that his method of filling hog orders was one commonly used at 
the stockyard for many years is without merit by way of defense. 
Although such a circumstance may be considered in determining 
whether the violations were wilful, it does not excuse the viola- 
tions. An unfair practice does not become innocuous merely be- 
cause others engaged in it. Midwest Farmers, Inc. v. United 
States, 64 F. Supp. 91, 97. The obvious unethical nature of the 
transactions is seen in the fact that the accounts of sale falsely 
reported the names of the sellers from whom the hogs were pur- 
chased. If, as the respondent contends, it is a commonly accepted 
practice to fill purchase orders in the manner shown, there would 
be no necessity for covering up the transactions by false repre- 
sentations as to the identity of the sellers. 

Finally, there is a specious contention that, unless the so-called 
order buyers are permitted to function in the manner in issue, 
independent traders will be driven off the market and the big 
packers will be in complete control. Why the fate of the independ- 
ent traders depends upon an order buyer collecting a commission 
on purchase orders turned over to the dealers for filling at a profit 
escapes us. If legitimate order buyers who purchase for their 
principals on a commission basis only are unable to serve their 
principals, there is no reason why the traders should not get this 
business direct from the independent packers. 


The examiner in this proceeding has recommended that the 
respondent be ordered to cease and desist from the actions con- 
stituting the basis of the complaint. In reaching such a recommen- 
dation, both the complainant and the examiner have given weight, 
by way of mitigation, to the contention of the respondent that his 
methods of order buying involved here have been practiced in the 
stockyards for years. There being no recommendation for a sus- 
pension of the respondent’s registration, there is no purpose in 
considering the degree of wilfulness that may have been involved 
in the respondent’s actions. 
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ORDER 


The respondent shall cease and desist in order buying transac- 
tions from turning over hog purchase orders to dealers or others 
for filling while charging the buyer-principal an order buyer’s 
commission and shall cease and desist from falsely reporting to 
the buyer-principals the names of the sellers of the hogs. This 
order shall become effective on the sixth day after the date hereof. 


(No. 2756) 


In re DEGEN AND AMSCHLER. P&S Doc. No. 1842. Decided April 
24, 1951. 


Cease and Desist—Violation of Act 


Respondent, registered under the act as a market agency to buy livestock 
on a commission basis at the Union Stock Yards, Chicago, Illinois, is 
ordered to cease and desist in order buying transactions from turning 
over hog purchase orders to dealers for filling at the dealer’s prices 
while charging an order buyer’s commission, and shall cease and desist 
from falsely reporting to the buyer-principals the names of the sellers 
of the hogs, from making false entries in his accounts and records 
and from failing to assess the lawful charges for his hog buying 
services.* 

Responsibility of Order Buyer in Furnishing 
Reasonable Stockyard Services 


An order buyer has a high degree of responsibility to assure the filling of 
orders at circumstances most favorable to his principal which requires 
that he “shop around” at arms length in the competitive market.* 


Messrs. Elmer J. Scott and John J. Murray for Livestock Branch, Production 
and Marketing Administration. Messrs. John J. Toohey and Frederick W. 
Turner, Jr., of Chicago, Illinois, for respondent. Mr. John J. Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an order of inquiry and notice of hearing filed on June 13, 1949, 
by H. E. Reed, Director, Livestock Branch, Production and Mar- 
keting Administration. Lester N. Steiner, an individual, doing 
business as Degen and Amschler, the respondent in this proceed- 
ing, is registered under the act as a market agency to buy livestock 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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on a commission basis at the Union Stock Yards, Chicago, Illinois. 
The respondent is charged with wilfully (1) engaging in unfair 
and deceptive practices and devices; (2) failing to render reason- 
able stockyard buying services; (3) making false entries in his 
accounts and records; and (4) failing to assess and collect the 
lawful charges for the purchase of hogs on an agency basis in 
violation, respectively, of sections 312(a), 304, 402 and 306(f) of 
the act (7 U.S.C. 213, 205, 222, 207(f) ). He is charged also with 
rendering false accounts of purchase in violation of sections 201.44 
and 201.49 of the regulations issued pursuant to the act (9 C.F.R. 
201.44, 201.49). The alleged violations occurred in the course of 
transactions in which the respondent, holding himself out to the 
public as being engaged in the business of buying hogs on a com- 
mission basis, accepted orders from various customers to purchase 
hogs for them on that basis. The respondent’s methods of carrying 
out such activity will be set out more fully in the findings of fact 
and conclusions below. The respondent filed a motion to strike 
one paragraph of the complaint on the grounds of indefiniteness 
and the complainant amended the paragraph by a more particular 
restatement of facts. The respondent then filed an explanatory 
answer admitting some of the allegations in the complaint and 
denying others. 

An oral hearing was held in Chicago, Illinois, on February 14, 
1950, before John J. Curry, examiner in the Office of Hearing 
Examiners, United States Department of Agriculture. Elmer J. 
Scott, attorney, Office of the Solicitor, United States Department 
of Agriculture, appeared for the complainant, and Frederick W. 
Turner, Jr., and John J. Toohey, Attorneys at Law, Chicago, IIli- 
nois, appeared for the respondent. The complainant and the re- 
spondent produced witnesses at the hearing and the respondent 
appeared in his own behalf. At the conclusion of the hearing the 
respondent requested, and the examiner ordered, that the hearing 
be held open for a period of 15 days within which time the 
respondent would give notice whether he wished to have the depo- 
sition of Mr. C. B. Heinemann, Washington, D. C., taken and 
offered in evidence. Later the parties stipulated to have the tes- 
timony of Mr. Heinemann in the proceedings entitled Jn re G. E. 
Matthews, P. & S. Docket No. 1843, and In re Gideon Broberg, 
P. & S. Docket No. 1844, considered as evidence in this proceeding 
subject to a stipulated condition. Both the complainant and the 
respondent filed proposed findings of fact, conclusions and orders. 
The respondent filed also a supporting memorandum. 

On July 19, 1950, the hearing examiner filed a report finding, 
in substance, that the respondent had violated the act and regu- 
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lations as set out in the complaint and recommending that he be | 


ordered to cease and desist from such violations. The respondent 
filed exceptions to the examiner’s report with a request that the 
order of inquiry be dismissed. The complainant filed no exceptions. 


While the respondent’s registration under the act is broad 
enough to permit other activities, the matters complained of in 
this proceeding concern only his activities in the buying of hogs 
on a commission basis. In contending that his methods of con- 
ducting these activities did not violate the act or regulations, the 
respondent urges that such methods have been commonly em- 
ployed throughout the yard for many years without question and 
that previous to this proceeding he had not been warned that he 
was acting in violation of the act or the regulations. Specific 
examples of the respondent’s methods are set out in the Findings 
of Fact below and are shown by certain of the complainant’s ex- 
hibits in the record. It appears that when the respondent received 
an order for a given number of hogs of specified characteristics, 
instead of performing the requisite service himself or through 
someone regularly employed by him, he turned the orders over to 
one Sam Keating to be filled on the respondent’s behalf on a split 
commission basis. Keating was a member of a partnership regis- 
tered under the act both as a dealer and as a market agency to buy 
hogs on a commission basis. Testimony and exhibits in the record 
show that Keating, upon receipt of one of the respondent’s orders, 
would obtain the required number of hogs, have some of them 
weighed to the respondent for the account of his principal, and 
take title to others of them as a dealer in the name of the partner- 
ship. In certain instances Keating planted some of the purchased 
hogs with market agencies and ‘“‘repurchased” them for the re- 
spondent’s order at an increased cost. Sometimes he had part of 
the hogs weighed from his clearing agent, C. E. Nixon and Com- 
pany, in such manner as to net him a profit. In some orders the 
hogs were falsely reported as having been from a certain selling 
agency which actually had nothing to do with the transactions, 
although its name appeared as seller on the scale tickets and ac- 
counts of purchase furnished to the respondent’s principal. 

The respondent takes the position that he was not aware of the 
manner in which Keating was filling his orders, that he assumed 
that Keating was acting properly, and that as soon as he learned 
from representatives of the complainant in the course of an in- 
vestigation incident to this proceeding that Keating was using 
his own hogs to fill the orders in question, he instructed Keating 
to stop doing so. He testified also that excess charges to shippers 
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were brought about by an erroneous use of the wrong section of 
his tariff and that appropriate refunds were made to all shippers. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was registered 
with the Secretary of Agriculture under the provisions of the act 
as a market agency to buy livestock on a commission basis at the 
Union Stock Yards, Chicago, Illinois. The respondent’s operations 
under his registration were cleared by C. E. Nixon and Company, 
hereinafter referred to as C. E. Nixon, which also is a market 
agency registered with the Secretary of Agriculture under the 
provisions of the act. 


2. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyards, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


3. At all times mentioned herein, Samuel Keating, an individual 
hereinafter referred to as Keating, an individual, was employed 
by respondent as his hog buyer on a split commission basis, and 
the said Keating was also a partner in a partnership composed of 
the said Samuel Keating and James Keating, partners, doing busi- 
ness as Samuel Keating, hereinafter referred to as Keating, a 
partnership, which partnership was registered with the Secretary 
of Agriculture as a market agency to buy hogs on a commission 
basis and as a dealer to buy and sell hogs for its own account at 
the stockyards. 


4. On or about May 3, 1948, the respondent had an order to 
purchase hogs on a commission basis for the Kirby Packing Com- 
pany of Pontiac, Michigan, which he gave to Keating to execute. 
Keating, as an individual, purchased in the name of Keating, a 
partnership, 45 head of hogs weighing 9,220 pounds from Swiney 
Bros. at a price of $20 per cwt. On the next draft, the hogs were 
reweighed at 9,220 pounds from “C. E. Nixon C & B” to the re- 
spondent at the increased price of $21 per cwt. Thereafter, one 
boar was removed from the lot, reweighed at 120 pounds, and 
returned to Swiney Bros. at the same price at which purchased. 
The gross profit of $91 arising from the foregoing transaction, as 
a result of the mark-up in price on the remaining 44 head of 
hogs, was credited to Keating, a partnership. The respondent used 
the 44 head of hogs in filling an order for 272 head of hogs from 
Kirby Packing Company, and on the account of purchase rendered 
to Kirby Packing Company, falsely reported that the 44 head of 
hogs had been purchased from C. E. Nixon at $21 per cwt. The 
respondent charged the Kirby Packing Company $70.75 commis- 
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sion for the purchase of the 272 head of hogs, one-half of which 
sum was paid to Keating in his individual capacity for his services 
in buying the 272 head of hogs for respondent. 


5. On or about June 16, 1948, the respondent had an order to 
purchase hogs on a commission basis for the Baumann Stock 
Yards, Napoleon, Ohio, which order he gave to Keating, to execute. 






Keating, as an individual, purchased in the name of Keating, a 
partnership, 42 head of hogs weighing 9,800 pounds from John [| 


Clay and Company at a price of $25 per cwt. On the same day the 
partnership planted the hogs with Kuenster Live Stock Commis- 
sion Company for resale from which Armour and Co. purchased 
11 head of hogs, weighing 2,470 pounds, at $26 per cwt. and from 
which Keating, an individual, purchased the remaining 31 head of 
hogs, weighing 7,430 pounds, at $26.25 per cwt. for the respond- 
ent. The gross profit of $93.57 arising from the foregoing transac- 
tion, as a result of the planting of the 42 head of hogs and the 
sale of 11 head at an increased price and the purchase of the 
remaining 31 head of hogs at an increased price, was credited to 
Keating, a partnership. The respondent used the 31 head of hogs 
in filling an order for 120 head from Baumann Stock Yards and 
on the account of purchase rendered to Baumann Stock Yards, the 
respondent falsely reported that the 31 head had been purchased 
from “Harding Co.” at $26.25 per cwt. The respondent charged 
the Baumann Stock Yards $37.75 commission for the purchase of 
the 120 head of hogs, one-half of which sum was paid to Keating, 
an individual, for his services in buying the 120 head of hogs for 
the respondent. 


6. On or about August 23, 1948, the respondent had an order 
to purchase hogs for the Grand Valley Packing Company, Ionia, 
Michigan, which order he gave to Keating to execute. Keating, as 
an individual, purchased in the name of Keating, a partnership, 9 
head of hogs, weighing 4,670 pounds, at $23.50 per cwt. from 
Standard and purchased 30 head of hogs in six drafts from Chi- 
cago Producers, as follows: 11 head weighing 4,880 pounds at $24 
per cwt.; 1 head weighing 440 pounds at $23 per cwt.; 8 head 
weighing 3,920 pounds at $23 per cwt.; 1 head weighing 415 
pounds at $21 per cwt.; 2 head weighing, 1,240 pounds at $22 per 
cwt.; and 7 head weighing 2,960 pounds at $24.50 per cwt. On 
the same day, Keating, the partnership, planted the 39 head of 
hogs with another commission firm for resale, from which Keat- 
ing, an individual, purchased for the respondent the 39 head 
weighing 18,500 pounds at the increased price of $24.25 per cwt. 
The profit from the foregoing transaction, as a result of the plant- 
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ing and repurchase at increased prices, was credited to Keating, 
a partnership. The respondent used the 39 head of hogs in filling 
an order for 62 head of hogs from the Grand Valley Packing 
Company and on the account of purchase rendered to Grand Valley 
Packing Company, he falsely reported that the 39 head of hogs 
had been purchased from “Harding Co.” at $24.25 per cwt. The 
respondent charged the Grand Valley Packing Company $37.40 
commission for the purchase of the 62 head of hogs, one-half of 
which sum was paid to Keating, an individual, for his services 
in buying the 62 head of hogs for the respondent. 


7. At the times hereinafter mentioned, the respondent had or- 
ders to purchase hogs on a commission basis for the accounts of 
purchasers hereinafter indicated, which orders the respondent 
gave to Keating, an individual, to execute. Keating, an individual, 
purchased in the name of Keating, a partnership, various lots of 
hogs and had part of the hogs so purchased either reweighed to 
the respondent at increased prices or planted with other commis- 
sion firms at the stockyards from which they were repurchased 
at increased prices for the respondent by Keating, an individual, 
and such hogs were used by the respondent in filling such orders 
as follows: 


No. OF 
Hocs Pur- 
CHASED 
No. FROM 
OF SAMUEL 
DATE PURCHASED FoR ADDRESS Hocs KEATING 


Aug. 3, 1948 Baumann Stock Yards Napoleon, Ohio 122 122 
Nov. 23, 1948 Wilson Quality Meat Co. Alliance, Ohio 78 78 
Nov. 23, 1948 Baumann Stock Yards Napoleon, Ohio 120 120 
Jan. 3, 1949 Wilson Quality Meat Co. Alliance, Ohio 76 76 


The profits arising from such transactions, as a result of the 
mark-ups in prices, or as a result of the planting and repurchase 
at increased prices of such hogs, were credited to Keating, a 
partnership. The respondent used the hogs so purchased in filling 
the orders on a commission basis for the accounts of the pur- 
chasers indicated above and on the accounts of purchase rendered 
to such purchasers, the respondent, instead of showing that the 
hogs had been purchased from Keating falsely reported that they 
had been purchased from other market agencies at the stockyards. 
The respondent charged the purchasers of such hogs a commission 
for the purchases, one-half of which was paid to Keating, an indi- 
vidual, for his services in buying such hogs for the respondent. 


8. At the times hereinafter mentioned, the respondent had or- 
ders to purchase hogs for the accounts of the purchasers listed 











508 PACKERS AND STOCKYARDS ACT, 1921 No. 2756 
Cite as 10 A.D. 502 







below on a commission basis, which orders the respondent gave — 
to Keating, an individual, to execute. 










































DATE 1948 No.orHocs WEIGHT PURCHASER 
April 19 11 2590# A. McGee ; 
April 19 14 3120# Kirby Packing Company - 
April 23 109 24040 # Baumann Bros. L. S. Comm. Co. § 
May 6 63 16180# Auburn Packing Company ‘ é 
May 6 37 11360# “ ” k 
May 13 29 8440 - “ ? g 
May 13 35 9550 + - " t : 
On the account of purchase rendered the purchaser in connection [| , 
with each of the transactions listed above, the respondent falsely [ . 
reported that the hogs in each instance had been purchased from 7 
“Corkery & B” (referring to Corkery and Boegner Livestock Com- i ¢ 
mission Company), whereas in fact such hogs were actually pur- 
chased from Keating, a partnership, and, in connection with each ‘ 
of the transactions, the respondent caused to be issued false scale | a 
tickets on which the name of the seller was falsely reported to be; . 
“Nixon C & B”, whereas the seller actually was Keating, a part- : a 
nership. di 
9. On the 46 occasions set out in paragraph VIII of the order ec 
of inquiry, the respondent failed to assess and collect the correct to 
and lawful charges for the purchase of hogs on an agency basis : de 


in accordance with his tariff then on file with the Secretary of 

Agriculture. ce 

10. Copies of accounts of purchase and scale tickets referred bu 

to in Findings of Fact 4 to 8, inclusive, and which contained false ac 

information formed a part of the respondent’s accounts and no 
records. 

CONCLUSIONS 

Section 312(a) of the act (7 U.S.C. 213) declares it to be unlaw- th 

( 

ful for any stockyard owner, market agency, or dealer to engage | ,, 


in or use any unfair, unjustly discriminatory or deceptive practice = 
or device in connection with the handling of livestock at a stock- a 
yard. Section 304 (7 U.S.C. 205) declares it to be the duty of every 

; cor 
stockyard owner and market agency to furnish reasonable stock- ne 
yard services. Section 402 (7 U.S.C. 222) proscribes the making sai 


of false entries in a registrant’s accounts and records. Section he 
306(f) (7 U.S.C. 207(f)) requires a strict application of tariff his 
schedules. Section 201.44 of the regulations (9 CFR 201.44) re- aa 
quires, among other things, that every market agency render a at 
true written account of the purchase of livestock showing the the 
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number, weight, and price of each kind of animal purchased, the 
name or names of the person from whom purchased, the date of 
purchase, and the commission and other lawful charges. Similarly, 
section 201.49 of the regulations (9 CFR 201.49) requires the 
issuance of a true and correct scale ticket in a commission trans- 
action. The respondent violated each of these provisions of the act 
and the regulations. 

By holding himself out to the public as an order buyer and 
accepting commissions for such a service, the respondent repre- 
sented, in effect, that he had the facilities, special knowledge and 
skills requisite to the proper performance of that function or had 
employees capable of such performance. Since order buying is a 
specialized type of service, the acceptance by the respondent of 
the responsibility of filling orders, solicited and received by him 
from various clients, created a fiduciary or agency relationship 
which imposed on the respondent the highest degree of responsi- 
bility and loyalty to his principal so as to assure the filling of 
orders at circumstances most favorable to the latter. The principal 
is entitled to rely on the integrity and diligence of the buyer in 
discharging that trust. The proper fulfillment of an order buyer’s 
duties requires him to “shop around” at arms length openly in a 
competitive market. It is not the type of activity that permits him 
to abandon his function by turning over the orders for filling to 
dealers at a profit paid for by the respondent’s principal. 

While it is true that the respondent maintained an office, re- 
ceived orders, and handled some office work incident to the order 
buying activity, these items were merely incidental to the principal 
activity of actual buying. As mentioned before, the respondent did 
not in any way participate in the actual purchase of hogs for his 
clients, but instead abdicated that function to Keating, who con- 
trolled the prices paid and in many instances purchased the hogs 
in his own partnership’s name. Keating in such cases either had 
the hogs reweighed to the respondent’s orders, or planted and 
“repurchased” them to fill the respondent’s orders, at prices which 
netted Keating a sizable profit. The resulting increases in cost 
were passed on to the respondent’s principals in addition to the 
commissions charged by the respondent. Clearly, this was unfair 
to the respondent’s principals, whether or not they were appar- 
ently satisfied with the transactions. It is equally apparent that 
he did not furnish a market service such as the act requires and 
his principal was entitled to expect. In charging a full buying 
commission, he in effect represented, and his principals were 
entitled to believe, that the commission covered every aspect of 
the buying service. He was not entitled to pass on to them the 
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added costs that accrued as a result of his having others perform 
at a profit services that he was obligated to assume himself. Obvi- 
ously, the fact that he split his buying commission does not alter 
the situation. 

The respondent’s practices and methods were also deceptive 
and misleading. The accounts of purchase rendered his customers 
did not show Keating as the person from whom he purchased most 
of the hogs used to fill these customers’ orders. Instead, the re- 
spondent uniformly reported that the hogs were purchased from 
commission firms or others. The record indicates that copies of 
scale tickets accompanied the accounts of purchase rendered the 
respondent’s customers. Ordinarily, the scale tickets should dis- 
close the names of the persons selling the livestock. However, the 
scale tickets did not show Keating as the seller of the livestock. 
The fact that the respondent may not have been informed by the 
yard company or by Keating that the hogs were purchased from 
persons other than Keating cannot absolve the respondent from 
responsibility to report the accounting truly and correctly. The 
ultimate duty and responsibility under any circumstances was 
upon him to report all material facts to his principals. Copies of 
the accounts of purchase and the scale tickets containing the false 
information were made a part of the respondent’s records in vio- 
lation of section 402 of the act in its relationship to this pro- 
ceeding. 

The respondent admits that he failed to assess and collect the 
lawful charges for the order buying services. While it is clear that 
he violated the act in this respect, his explanation that it was the 
result of an unintentional misinterpretation of tariff schedules, 
and that he has made restitution to shippers, is entitled to con- 
sideration in determining the seriousness of the violation. 

Counsel for the respondent contends that none of his customers 
were in fact misled by any of his acts and acquiesced in the man- 
ner of filling the orders. The act prohibits false and deceptive 
practices without providing that someone must be deceived by 
them as an element of the offense. The character of the practices 
is the controlling criterion. Acquiescence by the principals does 
not legalize the violations. Similarly, the respondent’s contention 
that his method of filling hog orders was one commonly used at 
the stockyard for many years is without merit by way of defense. 
Although such a circumstance may be considered in determining 
whether the violations were wilful, it does not excuse the viola- 
tions. An unfair practice does not become innocuous merely be- 
cause others engaged in it. Midwest Farmers, Inc. v. United 
States, 64 F. Supp. 91, 97. The obvious unethical nature of the 
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transactions is seen in the fact that the accounts of sale falsely 
reported the names of the sellers from whom the hogs were pur- 
chased. If, as the respondent contends, it is a commonly accepted 
practice to fill purchase orders in the manner shown, there would 
be no necessity for covering up the transactions by false repre- 
sentations as to the identity of the sellers. 

Finally, there is a specious contention that, unless the so-called 
order buyers are permitted to function in the manner in issue, 
independent traders will be driven off the market and the big 
packers will be in complete control. Why the fate of the independ- 
ent traders depends upon an order buyer collecting a commission 
on purchase orders turned over to the dealers for filling at a profit 
escapes us. If legitimate order buyers who purchase for their prin- 
cipals on a commission basis only are unable to serve their 
principals, there is no reason why the traders should not get this 
business direct from the independent packers. 

The examiner in this proceeding has recommended that the 
respondent be ordered to cease and desist from the actions con- 
stituting the basis of the complaint. In reaching such a recommen- 
dation, consideration has been given, by way of mitigation, to the 
contention of the respondent that his methods of order buying 


involved here have been practiced in the stockyards for years and 
that his failure to assess proper tariffs was the result of error and 
that restitution has been made to shippers. There being no recom- 
mendation for a suspension of the respondent’s registration, there 
is no purpose in considering at length the degree of wilfulness 
that may have been involved in the respondent’s actions. 


ORDER 


The respondent shall cease and desist in order buying trans- 
actions from turning over hog purchase orders to dealers for filling 
at the dealer’s prices while charging an order buyer’s commission, 
and shall cease and desist from falsely reporting to the buyer- 
principals the names of the sellers of the hogs, from making false 
entries in his accounts and records and from failing to assess the 
lawful charges for his hog buying services. This order shall be- 
come effective on the sixth day after the date hereof. 
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(No. 2757) 





VINCENT DONAHOE v. KANSAS CiTY STOCKYARDS COMPANY. P&S 
Doc. No. 1895. Decided April 27, 1951. 








Dismissal—Withdrawal of Complaint 


Since complainant informed a representative of the Livestock Branch that 

he preferred to withdraw the complaint rather than to go to a hearing, 
the complaint should be considered as withdrawn and is hereby 
dismissed. 













, Vincent Donahoe, of Kansas City, Missouri, complainant pro se. Kansas 
City Stockyards Co., Inc., of Kansas City, Missouri, respondent pro se. 
Mr. John J. Curry, Hearing Examiner. 






Decision by Thomas J. Flavin, Judicial Officer 










ORDER OF DISMISSAL 


In May 1950, Vincent Donahoe, a registered order buyer and 
dealer at the Kansas City stockyards, filed a complaint against 
the Kansas City Stockyards Company alleging that it had refused 
to rent him office space in its Exchange Building at the stockyards. 
The complaint, which consists of unsworn statements, also con- 
tained charges of other forms of discrimination and arbitrary 
action on the part of the respondent. The complainant stated that 
he did not desire an oral hearing but requested that the matter be 
decided on the basis of the statements set forth in the complaint. 
The respondent filed an answer to the complaint in which it set 
forth its reasons for refusing to rent office space to the applicant. 
‘Inasmuch as a determination of the questions presented by the 
complaint would require that a hearing be held, repeated efforts 
were made to communicate with the complainant who had in the 
meantime removed his business from the Kansas City stockyards. 
However, in February 1951, the complainant informed a represen- 
tative of the Livestock Branch that he preferred to withdraw the 
complaint than to go to a hearing. In view of the complainant’s 
unwillingness to proceed further with the matter, the complaint 
should be considered as withdrawn. Accordingly, the complaint 
herein is dismissed. 
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(No. 2758) 


In re NASHVILLE UNION Stock YArpDs, INc. P&S Doc. No. 1925. 
Decided April 27, 1951. 


Dismissal—Compliance with Making Improvement in Services 
Complaint regarding inadequate services and facilities dismissed inasmuch 
as respondent has made some improvements in services and facilities 
and agreed to make additional improvements. 


Mr. Jerome S. Ducrest for Production and Marketing Administration. Mr. 
David M. Keeble of Walker & Hooker, of Nashville, Tennessee, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On December 27, 1950, the Livestock Branch filed a disciplinary 
complaint alleging that the services and facilities furnished by the 
respondent at its stockyards were inadequate and unsatisfactory. 
The respondent failed to file an answer thereto within the pre- 
scribed period of 20 days but, as shown by the file in the case, its 
failure to file an answer was due to the respondent’s understand- 
ing that the complaint herein would be held in abeyance pending 
adjudication of a petition for a rate increase then pending in P&S 
Docket No. 291, and that if the increase was granted the respond- 
ent would make a formal commitment to make certain improve- 
ments in its services and facilities. The respondent, in due course, 
made such a commitment which adequately covers all grounds of 
complaint in this proceeding. Accordingly, the complaint is here- 
with dismissed. 


(No. 2759) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Doc. No. 143. Decided April 30, 1951. 


Modification of Rates and Charges 


Upon agreement of parties and opportunity for the public to be heard, 
respondent’s petition requesting authority to make certain modifications 
in Tariff No. 12, granted, and the order of February 20, 1951* is amended 
so as to permit the filing of a new tariff providing for the modifications 
sought by petitioner. 


*10 A. D. 149.—Ed. 
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Mr. John J. Murray for Production and Marketing Administration. Mr. C. W. 
Winkler, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are presently: operating under an order issued 
on February 20, 1951 (10 A.D. 149) authorizing them to assess 
- the charges set out in the proposed Tariff No. 12 attached to and 
made a part of the answer filed on February 19, 1951. 


On March 28, 1951, respondents filed a petition requesting 
authority to make certain modifications in Tariff No. 12. Notice 
of this petition was published in the Federal Register on April 6, 
1951 (16 F.R. 3014). This notice, which set out in detail the 
various modifications petitioned for, provided opportunity for 
interested persons to be heard upon the matters covered by the 
petition. No one has communicated with the Hearing Clerk in the 
matter. 


On April 25, 1951, the attorney for the Livestock Branch filed 


an answer recommending that the petition be granted. 


Inasmuch as the parties are agreed and no protest has been 
filed, the petition is granted and the order of February 20, 1951, 
is amended so as to permit the filing of a new tariff providing for 
the modifications sought by the petition. 


Respondents, who must prepare for and be ready to comply 
_with the provisions of this order upon its effective date, wish to 
have it become. effective as soon as possible. All interested per- 
sons have had constructive notice of the petition and its contents 
and have been afforded an opportunity to indicate a desire to be 
heard in the matter. The Packers and Stockyards Act provides 
that no order of this nature shall become effective in less than five 
days after its date of signature. Undue delay in making this order 
effective may adversely affect marketing facilities. In view of 
the foregoing, it is found that good cause exists for making it 
effective in less than 30 days. This order shall become effective 
on the sixth day after its date of signature. 


A copy hereof shall be served upon each of the parties by reg- 
istered mail or in person. 





No. 2760 SEAL & CO. 
Cite as 10 A.D. 515 


(No. 2760) 


In re HENRIETTA SEAL, d.b.a. C. C. SEAL AND COMPANY. P&S Doc. 
No. 1919. Decided April 30, 1951. 


Cease and Desist—Violation of Act—Books and Records 


Upon admission of facts and consent to entry of the order herein, respondent 
and her new partner are ordered to cease and desist from “substituting” 
other and lighter hogs weighed to “off the market” purchasers and 
billing and collecting on the basis of the weights of the heavier hogs, 
and respondent is directed to keep proper books and records.* 


Suspension of Registration Held in Abeyance 


For “substituting” other and lighter hogs weighed to “off the market” 
purchasers and billing and collecting on the basis of the weights of the 
heavier hogs in violation of the act, respondent’s registration is sus- 
pended for a period of six months, the suspension to be held in abeyance 
unless one of the respondents shall violate the act again within 5 years.* 


Mr. John J. Murray for Production and Marketing Administration. C. C. Seal 
and Company, of Cincinnati, Ohio, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by an Order of 
Inquiry and Notice of Hearing filed by the Director of the Live- 
stock Branch, Production and Marketing Administration. In a 
stipulation filed on March 26, 1951, the respondent admitted the 
allegations contained in the order of inquiry and consented to the 
issuance of a cease and desist order with a six months’ suspension 
to be held in abeyance for a period of five years. It was also agreed 
that the order should be applicable to Max E. Seal who became a 
partner in the respondent’s business after the filing of the order 
of inquiry. On April 9, 1951, the complainant recommended that 
such an order be entered. 


FINDINGS OF FACT 


1. The respondent Henrietta Seal is an individual who, at all 
times mentioned herein, was registered with the Secretary of 
Agriculture as a market agency to buy cattle, goats, sheep and 
swine on a commission basis and as a dealer to buy and sell live- 
stock at the Cincinnati Union Stock Yards, Cincinnati, Ohio. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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2. At all times mentioned herein, the respondent Henrietta Seal 
engaged in the business for which she was registered at the Cin- 
cinnati Union Stock Yards. 


3. At all times mentioned herein, the Cincinnati Union Stock 
Yards, Cincinnati, Ohio, was a posted stockyard subject to the 
provisions of the act. 

4. At divers times during the years 1946, 1947, 1948, 1949, and 
1950, employees of the respondent Henrietta Seal wilfully caused 
hogs to be weighed for “off the market” packers, thereafter wil- 
‘fully substituted certain other and lighter hogs and billed and 
collected from the packers on the basis of the weights of the 
heavier hogs. 

5. During the years 1946, 1947, 1948, 1949, and 1950, the re- 
spondent Henrietta Seal did not keep records which would fully 
and correctly disclose all transactions involved in the business in 
violation of section 401 of the act. 


6. By reason of the facts found in Finding of Fact 4 hereof, 
the respondent Henrietta Seal engaged in an unfair and deceptive 
practice in violation of section 312 of the act. 


CONCLUSIONS 
Inasmuch as a cease and desist order with a six months’ suspen- 
sion to be held in abeyance for a period of five years has been 
consented to by the respondent and recommended by the complain- 
ant, such an order will be issued. 


ORDER 
_ Henrietta Seal and Max E. Seal shall: 
(1) Cease and desist from engaging in or using any unfair, 
unjustly discriminatory or deceptive practice or device such as 
described in the Findings of Fact. 


(2) Keep such accounts, records, or memoranda as correctly 
and fully disclose all transactions involved in their business in- 
cluding the records required by section 401 of the act and section 
201.46 of the regulations issued thereunder (9 CFR 201.46). 

The registration of Henrietta Seal and Max E. Seal is suspended 
for a period of six months, but this suspension is held in abeyance 
and will not become effective unless within five years from this 
date it is found, after opportunity for hearing, that Henrietta Seal 
or Max E. Seal has again violated the act or the regulations issued 
thereunder. 

This order shall become effective on the sixth day after sig- 
nature. 





No. 2761 BENATOVICH BROS. v. NASH 
Cite as 10 A.D. 517 


(No. 2761) 


BENATOVICH BROS. v. ROBERT NASH. PACA Doc. No. 5494. De- 
cided April 2, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that respondent purchased a truckload of 
cucumbers and paid part of the purchase price but failed to pay the 
balance due, and where respondent did not file an answer, it is held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and respondents’ failure to pay the full 
purchase price is a violation of the act, for which complainant should 
be awarded reparation.* 


Mr. Abraham Zeller, of Lackawanna, New York, for complainant. Mr. EZ. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received October 4, 1950. Formal 
reparation complaint was filed January 2, 1951, alleging that com- 
plainant sold a truckload of cucumbers to respondent on or about 
September 4, 1950, for $850, but that respondent had paid com- 
plainant only $650, leaving an unpaid balance of $200. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney January 20, 1951. Copies of the report of 
investigation and the formal complaint were served upon respond- 
ent on January 22, 1951. 

At the time of the service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Benatovich Bros., is a partnership composed of 
Samuel Benatovich, Harry Benatovich, Louis Benatovich and 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Hyman Benatovich, and its address is 942-950 McKinley Parkway, 
Buffalo, New York. 


2. Respondent is an individual, Robert Nash, whose address is 
201 Leslie Drive, College Park, Georgia. At the time of the trans- 
action complained of herein respondent was licensed under the 
act. 


3. On or about September 4, 1950, in the course of interstate 
commerce, complainant sold to respondent 150 bushels of fancy 
cucumbers at $3 per bushel, 50 bushels of choice cucumbers at $2 
. per bushel, and 100 bushels of dill cucumbers at $3 per bushel, or 
a total purchase price of $850. 


4. On or about September 4, 1950, cucumbers which conformed 
with the terms of the contract were loaded on respondent’s truck 
at Buffalo, New York, and transported by respondent to Atlanta, 
Georgia. 


5. Respondent paid complainant $650, leaving a balance due of 
$200, no part of which has been paid. 


6. Informal complaint was received October 4, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c) ). 

Complainant sold respondent a truckload of cucumbers for $850 
on or about September 4, 1950. The cucumbers were transported 
in interstate commerce by respondent. Respondent gave complain- 
_ant a check for the full amount which was returned from the bank 
unpaid, due to insufficient funds. Later respondent paid complain- 
ant $650, leaving a balance due, on the purchase price, of $200, no 
part of which has been paid. 

Respondent’s failure to pay the full purchase price in connec- 
tion with this transaction is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $200, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $200, with interest thereon at the 
rate of 5 percent per annum from October 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 





No. 2762 LAKE HAMILTON COOP., INC. v. MAYBERRY 
Cite as 10 A.D. 519 


(No. 2762) 


LAKE HAMILTON COOPERATIVE, INC. v. GORDON MAYBERRY. PACA 
Doc. No. 5454. Decided April 2, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold a truckload of oranges to respondent and the latter 
has not paid the purchase price, and failed to file an answer, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the purchase price is a violation of the act for which 
reparation should be awarded complainant.* 


Lake Hamilton Cooperative, Inc., of Lake Hamilton, Fla., complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received June 15, 1950. Formal repara- 
tion complaint was filed October 6, 1950, alleging that complainant 
sold a truckload of oranges to respondent on or about May 26, 
1950, but that respondent has not paid the agreed purchase price. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant February 19, 1951. On February 20, 1951, copies of the 
report of investigation and the formal complaint were served upon 
respondent. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Lake Hamilton Cooperative, Inc., is a corpora- 
tion, and its address is Lake Hamilton, Florida. 


2. The respondent is an individual, Gordon Mayberry, whose 
address is 1224 East Riverside Street, Evansville, Indiana. At the 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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time of the transaction complained of herein respondent was 
licensed under the act. 


3. On or about March 26, 1950, in the course of interstate com- 
merce, complainant sold to respondent 175 bruce boxes of Valencia 
oranges, U.S. No. 1 grade, color added, at $4.50 per box, f.o.b., for 
a total purchase price of $787.50. 


4. On or about March 26, 1950, oranges which conformed with 
the terms of the contract as to kind, quality, grade and size were 
transported in respondent’s truck from complainant in Florida to 
respondent in Evansville, Indiana. 

5. Upon arrival at destination, respondent accepted the oranges 
without complaint, but has not paid the agreed purchase price of 
$787.50, or any part thereof. 


6. Informal complaint was received June 15, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided in the rules of practice (7 CFR 


47.8(c)). 

Complainant sold a truckload of oranges to respondent, on or 
about March 26, 1950. The oranges were transported in interstate 
commerce and accepted by respondent, but respondent has not 
paid the agreed purchase price. Respondent does not deny his 
obligation in connection with this transaction, but claims that he 
is financially unable to make payment. 

Respondent’s failure to pay the agreed purchase price in con- 
nection with this transaction is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$787.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $787.50, with interest thereon at 
the rate of 5 percent per annum from April 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 2763) 


PACA Doc. No. 5128.* Decided April 3, 1951. 


Dismissal—Failure to Show Existence of Contract—Principal and Agent— 
Deviation from Terms of Contract by Agent 


Where respondent-seller authorized a broker as its agent to sell five carloads 
of onions to complainant on particular terms, but the broker, in negotiat- 
ing the contract, offered the onions on other terms, held, no contract 
resulted because there was never mutual assent between the parties, 
and therefore, the complaint should be dismissed.** 


Offer and Acceptance—Duration of Offer 


Where respondent-seller made a speculative offer by proposing to sell to 
complainant five carloads of onions to be delivered in two to three 
weeks and requesting that complainant accept “by return mail”, held, 
that, in the absence of some indication by the seller that it intended the 
offer to be of greater duration, such offer expired after a reasonable 
time unless otherwise revoked, and that such reasonable time is less 
than three or four days from the time the offer was made.** 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Sid L. 
Hardin and Mr. James E. Little, Jr., of Edinburg, Texas, for respondent. 
Mr. William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 9, 1948, and a formal complaint 
was filed on February 24, 1949. Complainant alleges that on or 
about March 22, 1948, it purchased from respondent, for shipment 
in April, 1948, five carloads of Texas yellow Bermuda onions, 
which onions respondent thereafter refused to ship, as a result 
of which complainant was compelled to purchase other onions on 
the open market to meet its commitments, thereby suffering a 
considerable loss. A report of investigation was prepared by the 
Regulatory Division, Fruit and Vegetable Branch, and was served 
on complainant’s attorney on April 30, 1949. Respondent was 
served with a copy of the formal complaint together with a copy 
of the report of investigation on May 2, 1949. 

On May 19, 1949, respondent filed a motion to dismiss the com- 
plaint on the ground that it failed to allege a contract between 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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the parties. On the following day respondent filed its answer to 
the allegedly defective complaint. Complainant, on June 3, 1949, 
requested leave to file an amended complaint, which request was 
granted on June 30, 1949. 

On July 11, 1949 respondent filed an answer to the amended 
complaint, together with a motion to dismiss said amended com- 
plaint, setting forth several grounds. The presiding officer denied 
this motion on July 18, 1949. The answer to the amended com- 
plaint denies liability, alleging that the broker who conducted the 
preliminary negotiations for the parties offered complainant a 
contract on terms other than those authorized by respondent, so 
that there was never mutual assent between the parties, and fur- 
ther that complainant’s assent to the offer, even had the terms 
been in accordance with the authority given, came too late to 
bind the offeror. 

Pursuant to respondent’s request, an oral hearing was held at 
Edinburg, Texas, on March 30, 1950. Although complainant failed 
to enter an appearance at this hearing, the presiding officer ad- 
mitted in evidence on complainant’s behalf the depositions of * * * 
testified for respondent. 


FINDINGS OF FACT 


1. Complainant, * * * is a corporation whose post office address 
is * * -: 


2. Respondent, * * * is a corporation composed of * * *, whose 
address is * * *. At the time of the transaction complained of 
herein, respondent was licensed under the act. 


3. On or about March 22, 1948, in a telephone conversation be- 
_tween * * *, respondent’s selling agent, and * * *, manager of 
the Cleveland, Ohio, office of * * *, a broker, respondent gave the 
broker authority to contract for the sale in interstate commerce, 
by respondent to complainant, of five carloads of Commercial 
Grade Laredo yellow Bermuda onions, 55% or better U.S. No. 1, 
in new saxoline bags, at $3.30 per sack, f.o.b. shipping point, with 
a cash deposit of $350 per car payable with the order, shipments 
one car per day beginning April 8 through April 13, 1948, weather 
permitting. Respondent stipulated that the contract include a term 
to the effect that if acts of God or conditions beyond respondent’s 
control prevented the completion of all shipments by April 15, 
1948, so much of the contract as remained unperformed would be 
cancelled and the cash deposit for the unshipped cars would be 
returned to complainant with no further obligations on re- 
spondent. 
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4. By night letter to complainant on March 22, 1948, the broker, 
* * *, submitted the offer to sell as follows: 


“CONFIRM 5 CARS TEXAS YELLOW BERMUDA ONIONS 
COMMERCIAL GRADE GUARANTEE 55% OR BETTER 
USONE NEW SAXOLINE BAGS MINIMUM LOAD 330 
SACK FOB $350.00 PER CAR DEPOSIT SHIPPER * * * 
CAR DAILY APRIL 8TH 9TH 10TH 12TH 13TH WEATHER 
PERMITTING ALL CARS BE SHIPPED BY APRIL 15TH 
OTHERWISE BUYERS OPTION CONTRACT SUBJECT 
ALL CONDITIONS BEYOND SHIPPERS CONTROL SUCH 
AS FLOODS HURRICANE ETC THANKS” 


5. During the morning of March 23, 1948, the broker prepared, 
signed for respondent, and mailed to complainant a standard con- 
firmation of sale setting forth terms corresponding to those em- 
bodied in the night letter quoted above. A copy was also mailed to 
respondent. An invoice for the amount of the total deposit, $1,750, 
accompanied the standard confirmation of sale mailed to complain- 
ant. This invoice directed complainant to “Please send check with 
signed confirmation by return mail.” 


6. At 3:07 p.m., March 23, 1948, respondent, by telegram to 


the * * *, confirmed the authority given to enter into a binding 
contract. This telegram reads as follows: 


“CONFIRMING VARIOUS PHONE CONVERSATIONS YES- 
TERDAY TODAY WE CONFIRM SALE OF FIVE CARS 
LAREDO YELLOW BERMUDA ONIONS TO * * * SHIP- 
MENT CAR DAILY BEGINNING APRIL 8TH 1948 THRU 
APRIL 13TH WEATHER PERMITTING. IF ACTS OF GOD 
OR CONDITIONS BEYOND OUR CONTROL PREVENT 
SHIPMENT OF ALL CARS ON OR BEFORE APRIL 15TH 
1948 THIS CONTRACT IS AUTOMATICALLY CANCELLED 
AND CASH DEPOSIT WILL BE RETURNED TO BUYER 
WITH NO FURTHER OBLIGATIONS ON SELLER. ONIONS 
TO BE PACKED IN NEW SAXOLINE OR OPEN MESH 
SACKS AND TO GRADE 55 PERCENT USONE AT SHIP- 
PING POINT OR BETTER PRICE IS 3.30 PER SACKS 
FOB SHIPPING POINT * * * TO PUT UP CASH DE- 
POSIT WITH ORDER OF 350.00 PER CAR WHICH WILL 
BE DEDUCTED FROM EACH INVOICE AS CARS ARE 
SHIPPED. YOU WRITE STANDARD CONFIRMATION GET 
SIGNATURES SIGNING FOR US AND INSTRUCT * * * TO 
PUT CHECK IN AIRMAIL TODAY TO EITHER YOUR- 
SELVES OR DIRECT TO US MAKE CHECK PAYABLE 
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OURSELVES. ABOVE PRICE PROTECT YOUR BROKER- 
AGE NICKEL SACK. BE SURE GET CONTRACT AND 
CHECK IN AIRMAIL NOT LATER TOMORROW ADVISE.” 


This telegram was received by the broker without objection as to 
the terms included therein. 


7. On March 24, 1948, respondent, in a telephone conversation 
with the broker, inquired as to whether the broker had received 
complainant’s check for the deposit payment. Following this con- 
versation, the broker called complainant by telephone to inquire 
. whether the deposit check had been mailed, and was told that the 
matter “was being taken care of.” 

8. Late in the day, March 26, 1948, complainant mailed to the 
* * * the signed standard confirmation of sale with its deposit 
check. 
9. On March 27, 1948, respondent received through the mail its 
copy of the standard confirmation of sale and made immediate 
objection thereto by telegrams to the * * *, insisting that no con- 
tract existed between the parties. 

10. Complainant’s check for the amount of the deposit was 
returned to complainant by the broker. 


11. Informal complaint was filed within 9 months after the 
alleged cause of action accrued. 

























CONCLUSIONS 


Complainant, * * *, of * * *, brings this proceeding as the 
buyer of five carloads of onions, against the alleged seller, * * *, 
-of * * *, for damages which complainant claims to have sustained 
as a result of the seller’s unlawful repudiation of its contract and 
refusal to ship the onions purchased. Respondent defends its re- 
fusal to ship the onions on the ground that it never entered into a 
binding contract with complainant for the purchase and sale of 
these onions. 

The alleged contract was not a sale for immediate delivery, but 
rather is claimed to have been a contract effecting a present sale 
at a fixed price of a commodity to be delivered at future dates. 
Each of the parties was speculating as to the market for that 
commodity during the following month when deliveries were to be 
made. All negotiations were carried on through a broker, * * *, 
of * * + 

Respondent’s position is that, although it did agree to a sale 
of the onions in question on certain terms, complainant never 
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accepted those terms, and in fact did not attempt to bind the 
parties to any terms until after it had tried to take a “free ride” 
on the market. In effect respondent alleges that there was never 
any “meeting of the minds” as to the terms of the contract, and 
that payment of the deposit, a further act necessary to bind the 
parties, came too late to effect their legal relationship. 

If complainant is to recover in the face of this defense, it must 
prove that the terms to which it assented were the terms to which 
respondent had bound itself, and further, that it made its deposit 
payment within the time allowed for such payment. If there was 
no agreement between the parties as to the terms of the contract, 
or if complainant failed to render timely performance of an essen- 
tial condition thereof, respondent is under no obligation, and the 
complaint must fail. 

Negotiations began on Friday, March 19, 1948, when respondent 
authorized the broker to find a prospective buyer for the onions 
in question. By Monday, March 22nd, the broker had found such 
prospective buyer, complainant in this case, and was ready to 
complete the sale. 

At 7:00 p.m., Monday, March 22nd, respondent telephoned the 
broker’s branch manager at his home relative to the transaction, 
and immediately thereafter the broker, by night letter to com- 
plainant, confirmed the sale. 

Early the following morning, Tuesday, March 23rd, the broker 
prepared a standard confirmation of sale, signed it on the seller’s 
behalf, and mailed it, together with an invoice for the deposit 
payment, to the buyer. At the same time a copy of the standard 
confirmation was mailed to the seller. 

Both the confirming night letter from the broker to the buyer 
and the standard confirmation prepared by the broker contained 
provisions to the effect that all cars were to be shipped by April 
15th, “otherwise buyer’s option,” and further, that the contract 
was “Subject all conditions beyond shipper’s control such as floods, 
hurricanes, etc.” Only the accompanying invoice made any refer- 
ence to the time of payment of the deposit. It directed complainant 
to “‘Please send check with signed confirmation by return mail.” 


At 3:07 p.m., Tuesday, March 23rd, respondent, by telegram to 
the broker, confirmed the authority given to enter into a binding 
contract, referring to “phone conversations of yesterday and to- 
day,” and reciting respondent’s version of the details of the au- 
thority given. The terms set forth in respondent’s confirming 
telegram differ from the terms of the broker’s confirming night 
letter to complainant and the standard confirmation prepared by 
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the broker, in that, instead of giving the buyer an option in the | 
event all cars were not shipped by April 15th, it provided that: 


“IF ACTS OF GOD OR CONDITIONS BEYOND OUR CON- 
TROL PREVENT SHIPMENT OF ALL CARS ON OR BEFORE 
APRIL 15TH 1948 THIS CONTRACT IS AUTOMATICALLY 
CANCELLED AND CASH DEPOSIT WILL BE RETURNED 
TO BUYER WITH NO FURTHER OBLIGATIONS ON 
SELLER”; and further, instead of omitting any provision with 
respect to time of payment of the deposit, it directed the broker 
to: “INSTRUCT * * * TO PUT CHECK IN AIRMAIL TO- 
DAY TO EITHER YOURSELVES OR DIRECT TO US 
MAKE CHECK PAYABLE OURSELVES.—BE SURE GET 
CONTRACT AND CHECK IN AIRMAIL NOT LATER TO- 
MORROW ADVISE.” 


In spite of these differences between the terms of the offer 
which the broker had already transmitted to the buyer and the 
seller’s confirmation of the terms of its offer, the broker made no 
attempt to inform the parties of the discrepancies. As a result it 
was not until Saturday, March 27th (when respondent received 
through the mail its copy of the broker’s standard confirmation) 
that respondent first learned of the differences. At that time re- 
spondent objected immediately, and the broker informed complain- 
ant of respondent’s objection. Complainant refused to agree to 
the terms of respondent’s confirming telegram. 

The first question presented is one of fact: Did respondent in 
its telephone conversations, give its agent, the broker, final author- 
ity to consummate the contract on the terms later set forth in the 
standard confirmation of sale, and to sign such confirmation on 
the seller’s behalf, as was testified by complainant’s witness, * * *, 
manager of the broker’s * * * office; or was final authority given 
only as later described in respondent’s confirming telegram of 
Tuesday, March 23rd? Either respondent, in its telephone conver- 
sation with the broker on Monday evening, authorized the offer 
which the broker transmitted, and later varied the terms in its 
confirming telegram, or the offer which the broker transmitted to 
complainant was a deviation from the authority actually given 
over the telephone. 

Generally a telegram sent shortly after a telephone conversation, 
intended to confirm the telephone conversation, and not objected 
to when received, is better evidence of what was said over the 
telephone than subsequent oral testimony thereof. Here the con- 
firming telegram was received and read by the broker before the 
parties were bound by contract, and yet the broker took no excep- 
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tion to the terms there set forth. If the terms of the contract 
offered complainant were, in fact, as definitely established as the 
broker insists they were during the. telephone conversation be- 
tween respondent and the broker, it seems unlikely that the broker 
would allow respondent’s confirming telegram to go unanswered. 

This is not a case in which a party already bound by contract 
tries to fortify its position thereunder by shading its terms in a 
subsequent written memorandum. Here respondent had every rea- 
son to believe that the contract of sale was not yet complete and 
to expect that the broker would take full account of what was said 
in respondent’s telegram confirming the authority given, and act 
thereon. The broker’s dereliction in failing to inform the parties 
of the discrepancy tends to indicate that the broker, not respond- 
ent, was in error as to the terms actually authorized. We conclude 
that the broker, acting as respondent’s agent, deviated from the 
authority actually granted by its principal, in offering the buyer 
the terms set forth in the broker’s confirming telegram to the 
buyer and in the standard confirmation of sale, at least insofar 
as it gave the buyer an option in the event all shipments were not 
made by April 15th. Nor can complainant claim any apparent 
authority, implied authority, or authority by estoppel. Offering the 
buyer such an option was not a necessary incident to a contract 
for future delivery. There is no evidence that such an option was 
usual or customary in previous dealings. Respondent’s express 
stipulations with respect to that eventuality deny any implied 
authority to include other stipulations. No act of respondent was 
relied upon by complainant to its injury, because there were no 
communications between respondent and complainant. Everything 
was accomplished through the agent. 

It is a well established rule of law that a principal is not bound 
by acts of his agent outside the agent’s authority. (Schimmel- 
pennich v. Bayard, 26 U.S. 264, 290, 1 Pet. 264, 7 L. Ed. 138, 1828; 
Joseph Denunzio Fruit Co. v. Crane, 79 F. Supp. 117, 1949; Fed- 
eral Fruit Distributors v. Fidelity Fruit Company et al., PACA 
Docket No. 3402, S—2469, 1940; Restatement, Agency, Sec. 164). 
Therefore, since complainant never did assent to the terms au- 
thorized by respondent, no contract ever existed between the 
parties, and respondent was under no obligation to ship the five 
carloads of onions involved. 

ven if this analysis of the evidence is incorrect, still, complain- 
ant’s failure to accept the offer immediately relieves respondent. 
Complainant understood, from the nature of the transaction, that 
time was of the essence, and that the time within which the offer 
would be open was very brief. Unless an offer is otherwise re- 
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voked, it expires after a reasonable time; and what is a reasonable 
time depends upon the nature of the offer and the surrounding 
circumstances. This was an offer to speculate on a future market. 
That future market was only two or three weeks hence. Obviously 
the offer, even without any specific requirements as to the time 
within which it had to be accepted, contemplated immediate ac- 
ceptance and was necessarily of very short duration. The sur- 
rounding circumstances made immediate acceptance all the more 
imperative. The invoice which accompanied the standard confir- 
mation of sale requested acceptance by return mail. The seller 
telephoned the broker, and the broker, in turn, called the buyer 
on the day the buyer received the standard confirmation of sale 
(Wednesday, March 24, 1948) to learn whether the buyer had 
returned the signed standard confirmation with its deposit check. 
Surely complainant understood at that point that its signing of 
the contract and payment of the deposit, if these things were to 
bind the offeror, would have to be accomplished at that time, or 
within a few hours at the most. 

However, complainant made no effort to complete the trans- 
action that day. Nor did it bind itself the next day. It was not 
until four days after the offer was confirmed to complainant and 
the third day after complainant received the standard confirmation 
and invoice, that complainant finally returned its signed standard 
confirmation together with the deposit check. The envelope in 
which the confirmation and check were mailed is postmarked 
“10:30 PM, March 26, 1948,” which is good evidence that it was 
mailed late that day. By that time the offer had expired by opera- 
tion of law. In the case of an offer to speculate on a future market 
only two or three weeks in the future, a buyer cannot be allowed 
three or four days from the time the offer is made to await some 
indication of what that market will be, and then decide whether 
or not it will accept the offer, unless the offeror intends that the 
offer shall be of such duration. If the buyer wishes to bind the 
offeror, he must act promptly and before market changes in- 
tervene 

No violation of the act by respondent having been shown, the 
complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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Unlawful Rejection of Commodity—Default 





Where it is alleged that complainant sold to respondent a truckload of 
potatoes, but the latter rejected same prior to shipment, and where 
respondent failed to file an answer to the complaint, held, respondent’s 
failure to answer constitutes an admission of the facts alleged in the 
complaint and its rejection of the shipment is a violation of section 2 
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mitted by the Department.* 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received March 31, 1950, and formai 
complaint was filed December 27, 1950. Complainant seeks recov- 
ery of the sum of $263.76 as damages allegedly sustained because 
of respondent’s rejection, prior to shipment, of a carload of pota- 
toes sold by complainant to respondent on or about January 12, 
1950. Copies of the complaint and the report of investigation 
prepared by the Regulatory Division, Fruit and Vegetable Branch 
were served upon respondent by registered mail January 22, 1951. 
On the same date a copy of the report of investigation was served 
by registered mail upon complainant’s attorney. 

At the time of service of the documents upon it, respondent was 
notified in writing that an answer to the formal complaint should 
be filed within 20 days thereafter, and that failure to answer 
would constitute an admission of the allegations of the complaint. 
Notwithstanding such notice, respondent failed to file an answer. 
Issuance of an order is therefore authorized without further for- 
mal proceedings. 






















* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of George L. Higgins 
and Roy L. Higgins, doing business as Higgins Potato Company, 
whose post office address is East Grand Forks, Minnesota. 


2. Respondent is an individual, Jake Ruby, doing business as 
Ruby’s Distributing Company, whose post office address is Central 
City, Kentucky. At the time of the transaction involved herein, 
respondent was not licensed under the act, but was subject to 
license. Arrearage fees have been paid by respondent covering the 
date of the transaction. 


3. On or about January 12, 1950, in the course of interstate 
commerce, complainant sold to respondent one carload of 450 bags 
of Blue Tag Certified Minnesota Seed Potatoes at the agreed price 
of $3.59 per cwt. or a total price of $1,615.50 delivered Central 
City, Kentucky. Shipment to respondent was to be made March 
20, 1950, from either Kennedy or Karlstad, Minnesota. The sale 
was negotiated by Charles R. Ubelhart Co., acting as broker for 
both buyer and seller. 


4. On or about March 6, 1950, before shipment was made, re- 
spondent notified the broker that it would not accept delivery of 
the potatoes in dispute since it already had sufficient seed potatoes 
for the season. 


5. After respondent’s rejection complainant, through a broker, 
resold said potatoes for respondent’s account to the Checkerboard 
Feed Company for $1,386, delivered Shinnston, West Virginia. 


6. Upon resale of the potatoes the net amount realized by com- 
plainant was $1,386, less brokerage of $25, freight of $477, pro- 
tective service of $22.48, and tax of $14.98, or a total of $846.54. 
Had respondent accepted the shipment, complainant would have 
realized $1,615.50, less brokerage of $25, freight of $459, pro- 
tective service of $17.19, and tax of $14.29 or the net amount of 
$1,100.02. 


7. Informal complaint was received within nine months after 
the alleged cause of action accrued. 


CONCLUSIONS 


As provided by section 47.8(c) of the rules of practice, respond- 
ent’s failure to file an answer to the formal complaint constitutes 
an admission of the allegations of the complaint (7 CFR 47.8(c)). 


Respondent’s rejection, prior to shipment, of the carload of 
potatoes purchased from complainant on or about January 12, 
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1950, was unlawful and therefore a violation of section 2 of the 
act. Damages in such case, where there is a prompt and proper 
resale by the seller, are measured by the difference between the 
net amount that the seller would have realized had delivery been 
accepted by the buyer and the net amount realized upon resale. 
Although complainant sets out in detail in a statement of account 
the items and amounts considered in establishing the net sum 
realized on the West Virginia resale, it neglects to verify or spell 
out fully the calculations used in arriving at the sum represented 
to be the net amount that would have been realized had respondent 
accepted delivery of the potatoes. Even though this is a proceeding 
in default, we are not required to accept as correct the damages 
claimed by complainant. Considering the facts available here, we 
are unable to concur with complainant in the amount it contends 
it would have netted had the terms of the contract been fulfilled. 
We therefore submit our own calculations with respect to the 
determination of that amount. In doing so we take official notice 
of the published tariff rates for a shipment of potatoes from Ken- 
nedy, Minnesota to Central City, Kentucky. From the delivered 
price of $1,615.50, we deduct $25 as brokerage, $459 for freight, 
based on $1.02 per cwt., $17.19 for protective service, and $14.29 
for tax, leaving a balance of $1,100.02. 


Taking the difference between $1,100.02 and $846.54 as the 
damages sustained here, complainant should be awarded repara- 
tion in the sum of $253.48, plus interest. The facts should be 
published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $253.48, plus interest thereon at the 
rate of 5 percent per annum from April 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2765) 
PACA Doc. No. 5349.* Decided April 5, 1951. 


Dismissal—Failure to Show Basis for Recovery of Reparation Award 


Where the evidence shows that complainant-purchaser of two cars of water- 
melons constructively accepted the shipments by reason of failure to 


* As explained in Prefatory Note, the identities of the parties are not disclosed.--Ed. 
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notify the shipper of the results of inspection and intention to reject 
within a reasonable time, under the regulations, it is held, that the 
purchaser became liable to respondent-seller for the purchase price of 
the melons, less any damages the purchaser could prove resulted from 
the seller’s breach of warranty, but that since the purchaser has not 
paid the purchase price or any part thereof, it has no basis for recovery 
and its complaint for damages should, therefore, be dismissed.** 


Measure of Damages Based upon Replacement Purchase 


Where the buyer of two cars of watermelons brought an action against the 
seller, alleging failure to deliver in accordance with contract specifica- 
tions, and set up as a basis for such damages the purchase by com- 
plainant of two replacement cars of watermelons, it is held, that, in 
order to award damages on this basis, it must appear that there was a 
failure to deliver on the part of the seller or that there was a justifiable 
rejection by the buyer, and that the buyer exercised due diligence to 
minimize the damage by promptly purchasing watermelons of the same 
or similar grade or quality at the best price obtainable, if similar goods 
were available.** 


Effect of Failure to Notify Shipper of Rejection of Commodity 


Where the record indicates that respondent-seller tendered to complainant- 
purchaser two cars of watermelons which were not up to contract 
specifications, but complainant failed to notify respondent of the results 
of a Federal inspection within an hour after receiving verbal or 
written notice thereof and of complainant’s rejection of the melons, 
it is held that complainant is deemed to have constructively accepted 
the shipments, thereby waiving its right to terminate the contract for 
breach of warranty by the shipper but retaining its right to claim 
damages as a result of such breach. It is further held that complainant’s 
refusal to take possession of the watermelons after the constructive 
acceptance constituted a rejection without reasonable cause within the 
meaning of section 2 of the act.** 


Dismissal of Countercomplaint for Failure to File 
within Limitation Period 


Where the evidence shows that the purchaser constructively accepted two 
shipments of watermelons thereby becoming liable to the seller for the 
purchase price thereof and the seller’s countercomplaint to an action 
for damages filed by the purchaser was not filed within nine months 
from accrual of the cause of action alleged by the seller, it is held, 
that the Department has no jurisdiction over the countercomplaint and 
it must necessarily be dismissed.** 


. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Arthur Slavin, of New York, New York, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
wherein formal complaint was filed on March 16, 1950. Complain- 
ant alleges that respondent failed to deliver, in accordance with 
contract specifications, two carloads of watermelons sold by re- 
spondent to complainant in June 1949, and that as a result of 
respondent’s failure to comply with its contract, complainant 
suffered damages, for which it seeks reparation. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Fruit and Vegetable Branch were 
served by registered mail upon respondent on March 28, 1950. A 
copy of the report of investigation was served in the same manner 
upon complainant’s representative on the same date. A supple- 
mental investigation was made by the Fruit and Vegetable Branch 
and copies of the report thereof, dated March 2, 1951, were served 
upon both complainant’s representative and respondent’s attorney. 

Respondent filed an answer and countercomplaint on May 1, 
1950, denying the contract as alleged, but admitting that respond- 
ent offered certain watermelons for sale to complainant. Respond- 
ent avers that the broker’s standard confirmation of sale did not 
contain the true terms of respondent’s offer and contends “That 
there was no true meeting of the minds between the complainants 
and respondent, as buyer and seller,” and that no binding contract 
came into existence between the parties. In support of its counter- 
complaint respondent alleges that the watermelons were not 
rejected by complainant within a reasonable time after arrival 
and were, therefore, accepted by complainant, who has since 
failed, neglected, and refused to pay respondent the agreed pur- 
chase price therefor. Respondent in its countercomplaint requests 
an award of reparation in the amount of $680, the contract price 
of the melons. 

The issues in this case are determined by means of the shortened 
method of procedure provided by the rules of practice, since the 
amount involved in the original complaint does not exceed $500 
and respondent’s attorney withdrew his request for an oral 
hearing. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of * * *, doing bus- 

iness as * * *, whose post office address is * * *. 


2. Respondent, * * *, is a corporation whose address is * * *. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 
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3. On or about June 22, 1949, in the course of interstate com- 
merce, respondent sold to complainant two cars of U.S. No. 1 
Cannonball watermelons, 22-pound average, 40-foot cars, good red 
cutters, at $340 per car, f.o.b. North Florida shipping point. 


4. The contract was negotiated by * * *, a broker of * * *, who 
acted in the transaction as agent for both complainant and re- 
spondent. 


5. On or about June 21, 1949, respondent shipped from * * *, 
in car ACL 43821, 1,567 Cannonball type watermelons. On the 
same date respondent shipped, in car ACL 44202, 1,594 Cannon- 
ball type watermelons. Both of these cars were diverted to com- 
plainant at * * *, on June 22, 1949, and the shipments arrived at 
destination on Saturday, June 25, 1949. 


6. A Federal inspection of both cars of watermelons was re- 
quested by complainant at 8 a.m. (d.s.t.) on June 27, 1949. The 
watermelons in car ACL 44202 were inspected at 9:30 a.m., June 
27, and a verbal report of the inspection was given to complainant 
at 9:55 a.m. that day. The inspection report discloses that the 
melons in car ACL 44202 were: 


“Condition: Generally firm and fairly bright appearance. Aver- 


age 2% cracked melons. Average 2% Anthracnose, mostly in 
advanced stages, some in initial stages. Average 15% decay 
mostly Stem End Rot in advanced stages, some following An- 
thracnose. 

“Grade: Not now U.S. No. 1 Quality only account excessive 
decay.” 


7. The watermelons in car ACL 43821 were inspected at 10 a.m., 
June 27, and.a verbal report of this inspection was given to com- 
plainant at 10:35 a.m. that day. Condition of the melons in car 
ACL 43821 was as follows: 

“Condition: Generally firm and fairly bright appearance. Aver- 

age 4% cracked melons. Average 15% Anthracnose, mostly in 

advanced stages, some initial stages. Average 15% decay, mostly 

Stem End Rot in advanced stages, some Bacterial Soft Rot in 

advanced stages. 

“Grade: Not now U.S. No. 1 Quality only account of excessive 

decay.” 

8. By telegram dated June 27, 1949, at 2:40 p.m., the broker 
reported the results of the inspections to respondent and informed 
respondent that complainant refused to even handle the water- 
melons, but stated that complainant would accept replacements 
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for both cars, provided they were shipped June 25 or before. Re- 
spondent declined to ship replacements. The two cars of water- 
melons were abandoned to the railroad on June 27, 1949. 


9. On June 25, 1949, complainant purchased from one * * * two 
cars of U.S. No. 1, Black Diamond watermelons, 40-foot cars, 
one car 22-pound average and the other car 26-pound average, 
good red cutters, at $500 per car, f.o.b. Alabama shipping point. 


10. The formal complaint was filed on March 16, 1950, which 
was within 9 months from the time of accrual of the cause of 
action alleged therein. Respondent’s countercomplaint was filed on 
May 1, 1950, which was not within 9 months from accrual of the 
cause of action alleged by respondent. 


CONCLUSIONS 


Complainant’s claim for damages is predicated upon the theory 
that respondent failed to deliver watermelons in accordance with 
contract specifications. Respondent, by its counterclaim, is seeking 
the contract price of the watermelons, which complainant has 
never paid. The countercomplaint, however, was not filed until 
May 1, 1950, which was not within the 9 months allowed by the 
act for the filing of claims pursuant thereto. The Department, 
therefore, has no jurisdiction over the counterclaim and it must 
necessarily be dismissed. This leaves for consideration only com- 
plainant’s claim for damages, the basis for which it is alleged was 
the purchase by complainant at a higher price of two cars of 
watermelons to take the place of those purchased from respondent. 

In order to award damages on this basis, it must appear that 
there was a failure to deliver on the part of respondent, or that 
there was a justifiable rejection of the shipments by complainant, 
and that complainant exercised due diligence to minimize the dam- 
age by promptly purchasing watermelons of the same or similar 
grade and quality at the best price obtainable, if similar goods 
were available. Schwartz Bros. v. Elijah N. Holloway, S. 485. 
PACA Doc. No. 805—-A; Bonelli v. Pisani, 158 N.Y.S. 1033. It is 
not disputed that respondent shipped and tendered two cars of 
watermelons to complainant, and complainant has submitted a 
copy of an invoice showing the purchase of two replacement cars 
of watermelons on June 25th from * * *, at $500 per car. As- 
suming for the sake of argument that respondent did not deliver 
watermelons that conformed to the specifications of the contract 
and that complainant had a right to reject the shipments, the 
question then arises as to whether there was actually a rejection 
of the melons by complainant, or whether complainant accepted 
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them. Complainant says it rejected both cars. Respondent con- 
tends that the watermelons were not rejected within a reasonable 
time after arrival and were therefore, accepted by complainant. 


Under the regulations issued pursuant to the act (7 CFR 46.2 
(r)(s)), the purchaser must give the seller notice of rejection 
within 24 hours after receipt of notice of arrival, or make appli- 
cation for a Federal inspection within that period and give notice 
of rejection within an hour after receiving the results of such 
inspection, or an acceptance will be presumed. Exhibits attached 
to the supplemental report of investigation show that both cars 
of watermelons arrived at Pittsburgh at 6 a.m., June 25, 1949; 
that complainant was notified of arrival at 7:30 a.m., at which 
time the cars were made accessible for unloading; that complain- 
ant requested Federal inspection of both cars of melons at 8 a.m., 
June 27; that inspection of car ACL 44202 was made at 9:30 a.m., 
and a verbal report given to complainant at 9:55 a.m.; and that 
inspection of car ACL 43821 was made at 10 a.m., and a verbal 
report thereof made to complainant at 10:35 a.m., June 27. A 
letter dated November 4, 1949, from * * *, the broker who acted 
as agent for both parties in the transaction, and which is attached 
to the report of investigation, contains the following statement: 


“We were advised by * * * that both cars arrived on Saturday, 
June 25th and that they had requested Federal Inspection but 
were unable to secure inspection until the following Monday. 
The following Monday afternoon we conveyed the Federal in- 
spection to * * * by day letter wire, 2:40 PM, which was the 
time that * * * furnished us with the inspection.” 


The stated time of arrival and notice of arrival on June 25 was, 
in all probability, eastern standard time, since the railroads oper- 
ate only on standard time. Inspection is shown to have first been 
requested at 8 a.m., d.s.t., June 27. So, if we eliminate Sunday, 
June 26, from consideration, we have the question of whether the 
inspections were requested 30 minutes before the expiration of the 
24-hour period or 30 minutes after the time expired. It is not 
necessary to decide this point, however, since the evidence clearly 
shows that complainant failed to notify respondent of the results 
of the inspections within an hour after receipt of oral reports of 
such results. In the case of car ACL 44202, complainant notified 
the broker of the result of the inspection and of its rejection 4 
hours and 45 minutes after receiving an oral report from the 
inspector. It was 4 hours and 5 minutes after receipt of the verbal 
report on car ACL 43821 that the information and notice of rejec- 
tion were given by complainant to the broker. Complainant is 
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t warranty by the shipper but retaining its right to claim damages 
as a result of such breach. After the constructive acceptance, re- 
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. The complaint is hereby dismissed. 

A The countercomplaint is dismissed. 

ed Copies hereof shall be served upon the parties. 
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ut (No. 2766) 

n- JESSIE FERN JAY v. SAM PETRO TOMATO COMPANY. PACA Doc. 

1e No. 5482. Decided April 6, 1951. 

. Failure to Pay Balance of Purchase Price—Default 

i Where complainant sold to respondent a truckload of tomatoes but the 

. latter failed to pay the balance of the purchase price, and failed to 

answer the complaint, held, that respondent’s failure to file an answer 

ys constitutes an admission of the facts alleged in the complaint, and its 

e failure to pay the balance of the purchase price is a violation of the 

e act, for which reparation should be awarded complainant.* 

t Mrs. Jessie Fern Jay, of Lincoln, Nebraska, complainant pro se. Mr. H. 

V Bernard Shapson, Presiding Officer. 

; Decision by Thomas J. Flavin, Judicial Officer 

PRELIMINARY STATEMENT 

> This is a reparation proceeding under the Perishable Agricul- 

| tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 





* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Complainant filed an informal complaint on October 4, 1950, and 
a formal complaint on December 26, 1950, alleging that complain- 
ant sold to respondent, in the course of interstate commerce, a 
truckload of tomatoes; that said produce was received by an agent 
of the respondent; but that respondent has thus far paid only a 
portion of the purchase price. 


A copy of the formal complaint, together with a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch, was served on respondent by registered 
mail on January 29, 1951. A copy of the report of investigation 
was served on complainant on January 30, 1951. 


At the time of service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days of the 
receipt thereof, and that failure to file an answer would be deemed 
an admission of the allegations of the complaint. Notwithstanding 
such notice, respondent failed to file an answer. The issuance of 
the order is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Jessie Fern Jay, is an individual whose post 
office address is Lincoln, Arkansas. 


2. Respondent is an individual, Sam S. Petro, doing business as 
the Sam Petro Tomato Company, whose address is 611 Prairie 
Avenue, Houston, Texas. At the time of the transaction involved 
herein, respondent was not licensed under the act, but was subject 
to license. Respondent later secured a license and paid accrued 
arrearage. 


3. On August 9, 1950, an agent of respondent purchased for the 
account of respondent, in interstate commerce, 13,463 pounds of 
green tomatoes at 3 cents per pound, making a total purchase 
price of $403.89. 


4. The tomatoes were loaded into respondent’s truck at com- 
plainant’s place of business in Lincoln, Arkansas, on the date of 
sale, and transported to Houston, Texas. 


5. The agent of the respondent paid, on August 9, 1950, $225 in 
cash to complainant, and issued and delivered a draft on respond- 
ent’s account in the Houston Bank & Trust Company, Houston, 
Texas, for the remainder. Respondent refused to honor the draft. 
At respondent’s request a new draft was forwarded for collection 
on September 7, 1950, but this was returned by the bank on which 
drawn with the notation ‘‘No attention.” 
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6. Respondent has not paid complainant the balance due of 
$178.89, or any part thereof. 


7. Formal complaint was filed within 9 months after the cause 
of action accrued. 


CONCLUSIONS 


As provided by the rules of practice, respondent’s failure to file 
an answer to the formal complaint constitutes an admission of the 
facts alleged in the complaint (7 CFR 47.8(c) ). 

The facts thus admitted are that respondent purchased and 
accepted delivery of a quantity of tomatoes from complainant; 
paid a part of the agreed purchase price; and has failed to pay 
the balance of $178.89. Respondent has given no indication that 
he has any defense to complainant’s claim. 

Respondent’s failure to pay complainant the balance of $178.89 
due on the purchase price is in violation of section 2 of the act. 
Reparation in the amount of $178.89, with interest, should be 
awarded complainant and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 


to complainant, as reparation, $178.89, plus interest thereon at 
the rate of 5 percent per annum from September 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2767) 


MILAM PACKING HOUSE v. FRANK MCCLUSKEY. PACA Doc. No. 
5493. Decided April 6, 1951. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered to respondent two 
truckloads of oranges meeting contract requirements but that respondent 
has failed to pay the purchase price therefor, and where respondent 
failed, after written notice, to file an answer to the formal complaint, 
held, respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and 
respondent’s failure to pay the purchase price is a violation of section 2 
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of the act for which reparation, with interest, should be awarded 
complainant.* 


Milam Packing House, of Leesburg, Florida, complainant pro se. Mr. Gerald 
J. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on January 12, 1950. A for- 
mal complaint was filed January 25, 1951, alleging that com- 
plainant sold to respondent two truckloads of oranges, but that 
respondent has failed to pay the total purchase price for both 
shipments of $1,802.50. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, together with a copy 
of the formal complaint, was served upon respondent by registered 
mail February 19, 1951. Likewise, a copy of the report of investi- 
gation was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint, and a waiver of 
oral hearing. Respondent did not file an answer. The issuance of 
an order is therefore authorized without further proceedings. 


FINDINGS OF FACT 


_ 1. Complainant is a partnership composed of Thomas Broadus 
Milam and Hazel: Barger Milam, doing business as Milam Packing 
House, whose post office address is Box 1, Leesburg, Florida. 


2. Respondent is an individual, Frank McCluskey, whose post 
office address is 240 East Liberty Street, Louisville, Kentucky. At 
the time of the transactions involved herein respondent was li- 
censed under the act. 


3. On or about October 31, 1949, in the course of interstate 
commerce, complainant sold to respondent a truckload of oranges 
consisting of 253 boxes of various sizes, Venetian Gardens brand, 
U.S. No. 1 grade fruit, and 47 boxes of various sizes, Country 
Doctor brand, U.S. No. 2 grade fruit, at an agreed price of 
$1,090 f.o.b. Leesburg. 


'* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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4. On or about November 10, 1949, in the course of interstate 
commerce, complainant sold to respondent a truckload of oranges 
consisting of 102 boxes of various sizes, Venetian Garden brand, 
U.S. No. 1 Golden grade, 147 boxes of various sizes, Venetian 
Gardens brand, U.S. No. 1 Bronze grade, and 26 boxes of vari- 
ous sizes, Country Doctor brand, U.S. No. 2 Russet grade, at an 
agreed price of $712.50 f.0.b. Leesburg. 


5. Complainant shipped oranges meeting contract requirements 
from Leesburg, Florida to respondent at Louisville, Kentucky. 
Respondent accepted delivery of both shipments but has failed, 
neglected, or refused to pay the purchase price thereof. 


6. Informal complaint was filed within 9 months after the cause 
of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of hearing and an admission of the facts 
alleged in the complaint, as provided for in the rules of practice 
(7 CFR 47.8(c) ). 


The record reveals that complainant sold to respondent, on or 
about October 31, 1949, a truckload of oranges at an agreed pur- 
chase price of $1,090 f.o.b. Leesburg, Florida; that complainant 
sold to respondent, on or about November 10, 1949, a truckload 
of oranges at an agreed purchase price of $712.50 f.o.b. Leesburg, 
Florida; that respondent accepted delivery of both shipments; and 
that respondent has failed, neglected, or refused to pay the pur- 
chase price thereof. Such failure to pay the purchase price is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,802.50, with interest, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,802.50, with interest thereon at 
the rate of 5 percent per annum from November 1, 1949, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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U. S. FRUIT SERVICE CoMPANY v. L. D. ROBINSON COMPANY AND t 
FRANK S. OLIVER AND SON. PACA Doc. No. 5369. Decided April A 
12, 1951. c 

e 

Dismissal of Claim for Shrinkage Loss for Failure to 

Meet Out-of-State Shipping Standards te 

Where complainant-buyer authorized respondent-agent to purchase in Jan- * 

uary and February approximately 10 carloads of apples then in storage ti 

in California for shipment out of the State in May and not all of the fc 

apples purchased from respondent-seller were allowed to be shipped out ne 

of California because of failure to meet out-of-state shipping standards m 
in May, and where there was an additional shrinkage loss of about 

nine percent, held, neither respondent-agent nor respondent-seller are st 
liable for such loss in the absence of a finding of negligence on the 

part of respondent-agent and in the absence of findings either mis- cs 

representation, express warranty of condition, or implied warranty of i 

fitness on the part of respondent-agent and respondent-seller.* z 

a 

Principal and Agent—Liability of Agent for Misrepresentation aes 

of Purchase Price without Knowledge of Seller 
Where respondent-agent wilfully misrepresents to complainant-buyer the se 
purchase price of the apples as being $2.50 per ton higher than actually So 
quoted by respondent-seller, without the latter’s knowledge, held, re- pa 
spondent-agent must remit the overcharge to complainant in addition lik 
to being precluded from recovering brokerage and the claim against 
respondent-seller is without merit.* L. 
It 
Principal and Agent—Responsibility of Agent Taking Charge— ap 
i Failure to Pay Proceeds of Sale by Agent $4: 
Where complainant sent baskets to California to be used in shipping the ar 
apples in excess of the requirements and respondent-agent with res 
complainant’s consent took charge of the disposition of the 1,232 re- | 
maining baskets and sold them for 25 cents each, held, 25 cents shall be ant 
considered the fair market price of such baskets in the absence of a cor 
showing of negligence and respondent-agent is responsible for the ] 
proceeds of sale, while respondent-seller not having taken charge of the 
baskets, should suffer no liability.* Ma 
in | 
U.S. Fruit Service Company, of Chicago, Illinois, complainant pro se. L. D. ing 
Robinson Company, of San Francisco, California, respondent pro se. 1 
Messrs. McCarthy & Franich, of Watsonville, California, for respondent pla 
Frank S. Oliver & Son. Mr. Webster P. Maxson, Presiding Officer. ( 
a ae sal . b 

Decision by Thomas J. Flavin, Judicial Officer y 

(a Spo 
* Reference to other points involved in this case will be found in Index-Digest and Subject- res] 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on July 26, 1949, and formal 
complaint was filed on March 17, 1950. Complainant seeks recov- 
ery of $2,726.80, damages suffered because of respondents’ alleged 
failure to deliver in May, 1949, apples in accordance with the 
terms of a contract negotiated in January and February, 1949. It 
is alleged that respondents’ willful and fraudulent misrepresenta- 
tion induced complainant to purchase for shipment from Cali- 
fornia to Illinois, approximately 10 carloads of apples, which did 
not in substantial numbers meet California shipment require- 
ments, and which sustained abnormal shrinkage while kept in 
storage. 

It is also alleged that respondents, through deceit and fraud, 
caused complainant to overpay $2.50 for each ton of apples pur- 
chased. It is further alleged that respondents have 1,240 bushel 
baskets belonging to complainant for which complainant has 
never been reimbursed. 

Copies of the complaint and the report of investigation were 
served by registered mail upon respondent, Frank S. Oliver and 
Son, on May 8, 1950, and upon respondent, L. D. Robinson Com- 
pany, on May 10, 1950. A copy of the report of investigation was 
likewise served upon complainant on May 8, 1950. Respondent, 
L. D. Robinson Company’s answer was received May 22, 1950. 
It denies making any misrepresentations as to the quality of the 
apples. It admits an overcharge of $2.50 per ton, or a total of 
$437.50, on its part and it also admits liability for $308, the 
amount received for baskets sold for complainant’s account. This 
respondent counterclaims for.brokerage of $462.55 allegedly due 
and owing for its part in negotiating the purchase of apples for 
complainant. 


Respondent Frank S. Oliver and Son submitted an answer on 
May 23, 1950, wherein it denies making any misrepresentations 
in respect to the quality of the apples sold. It also denies conspir- 
ing with respondent L. D. Robinson Company to overcharge com- 
plainant $2.50 per ton and disclaims any liability for the baskets. 


Copies of a supplemental report of investigation were served 
by registered mail upon complainant on June 16, 1950, upon re- 
spondent, Frank S. Oliver and Son, on June 19, 1950, and upon 
respondent, L. D. Robinson Company, on June 20, 1950. Complain- 
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ant submitted a reply on July 14, 1950, in which he denies any 
obligation for brokerage to respondent L. D. Robinson Company. 
Although the amount in controversy exceeded $500, the parties 
waived oral hearing. The case is submitted for decision under 
the shortened method of procedure authorized by the rules of 
practice. 
FINDINGS OF FACT 


1. Complainant is an individual, H. W. Neville, trading as U.S. 
Fruit Service Company, whose post office address is 848 North 
Noble Street, Chicago 22, Illinois. 


2. Respondent, L. D. Robinson Company, is a partnership com- 
posed of LeRoy D. Robinson and Joseph J. Crosetti, whose post 
office address is 510 Battery Street, San Francisco 11, California. 
Respondent, Frank S. Oliver and Son, is a partnership composed 
of Frank S. Oliver and Frank R. Oliver, whose post office address 
is 19 West Avenue, P. O. Box 926, Watsonville, California. The 
parties were all licensed under the act at the time of the transac- 
tions involved herein. 


3. On or about January 31, 1949, in the course of interstate 
commerce, L. D. Robinson Company negotiated on behalf of com- 
plainant the purchase of 320,225 pounds loose pack 414 tier New- 
town Pippin apples from Frank S. Oliver and Son. 


4. On or about February 8, 1949, in the course of interstate 
commerce, L. D. Robinson Company negotiated on behalf of com- 
plainant the purchase of 30,936 pounds loose pack Newtown 
Pippin apples from William Buak. 


5. L. D. Robinson Company shipped a sample box of apples 
to complainant before the sale was consummated. No warranties 
were made by either the buying agent, L. D. Robinson Company, 
or by the sellers in respect to the grade, quality or condition of 
the apples. 


6. The apples were invoiced to complainant by L. D. Robinson 
Company at $82.50 per ton, whereas the price was quoted as $80 
per ton in the sellers’ invoices which were never forwarded to 
complainant by the buying agent. On or about February 3, 1949, 
complainant remitted a check for $13,101.95 to L. D. Robinson 
Company with instructions to pay the seller upon surrender of 
warehouse receipts. On or about February 17, 1949, complainant 
sent a check for $1,398.99 to the buying agent under similar in- 
structions. Frank S. Oliver and Son had no knowledge of the 
overcharge and payment was made to Oliver at the rate of $80 
per ton by L. D. Robinson Company. Brokerage was billed to com- 
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plainant by the buying agent at the rate of five cents per basket 
shipped or a total of $334. L. D. Robinson Company admits a total 
overcharge of $437.50 on 175 tons. 


7. At the time of sale the apples were in cold storage, packed 
in California boxes, in the Buak Cold Storage Warehouse located 
near Watsonville, California. They remained in such storage until 
May, 1949, when complainant ordered them made ready for 
shipment. 


8. The attempted shipment to complainant of 57,696 pounds 
of apples was not allowed by the California Department of Agri- 
culture, since these apples failed to meet the minimum State 
requirement of Grade “C.” These apples were then sold at the 
direction of complainant to processors in California for $1,442.40, 
which sum was received by complainant. 


9. According to railroad weights and after allowing for tare, 
263,684 pounds of apples were delivered to complainant in Chicago 
in May, 1949. Shrinkage after purchase and before delivery of the 
apples to complainant purportedly amounted to 30,156 pounds. 


10. Complainant sent baskets costing $3.85 per dozen to Frank 
S. Oliver and Son to be used in shipping the apples to Chicago. 
Not all of the baskets sent were needed for such purpose. After 
notifying complainant that it would try to dispose of the remain- 
ing baskets without loss to him, L. D. Robinson Company sold 
1,232 remaining baskets for 25 cents per basket or a total price of 
$308. L. D. Robinson Company has not remitted any sum for the 
baskets but admits liability for $308. 


11. Informal complaint was made within nine months after the 
alleged cause of action accrued. 


CONCLUSIONS 

On or about January 20, 1949, in a long-distance telephone 
conversation, complainant employed respondent, L. D. Robinson 
Company, as its buying agent for the purchase of approximately 
10 carloads of California Newtown Pippin apples to be shipped to 
Chicago, Illinois. On or about January 22, 1949, Don Robinson, 
one of the partners in the L. D. Robinson Company, wrote com- 
plainant that the supply of apples was very low on the Pacific 
Coast, especially in the Watsonville, California area and that the 
apples available were running very small in size. Don Robinson 
related that he had contacted a number of apple people and was 
able to secure an option on two lots of 414 tier Newtowns which 





546 PERISHABLE AGR. COMMOD. ACT, 1930 No. 2768 
Cite as 10 A.D. 542 


had gone into cold storage early and which were in good firm con- 
dition. A box of the Newtowns was shipped by Robinson to com- 
plainant so that the latter could examine the apples. Robinson 
quoted the price that the seller was asking for the apples as $110 
per ton, f.o.b. Watsonville. Complainant notified Robinson by 
phone that he was unable to go so high, whereupon Robinson 
contacted the seller again and then notified complainant that the 
seller was willing to sell approximately 10 carloads on the original 
State Weight Receipts, allowing one percent for shrinkage, at 
$82.50 per ton f.o.b. Watsonville, California. 
' Robinson wrote that the apples could remain in storage until 
June and that the seller would transfer them into baskets, the 
buyer supplying the baskets. These terms were agreeable to com- 
plainant. 

On or about February 1, 1949, L. D. Robinson Company sent 
complainant an invoice showing that 317,623 pounds net of New- 
town Pippin apples had been purchased for his account. The 
weight on these apples, before shrinkage allowance was 320,831 
pounds. On or about February 11, 1949, L. D. Robinson Company 
sent complainant an invoice showing that 2,977 pounds net had 
been purchased for his account. According to the weight receipts 
these apples weighed 3,007 pounds when placed in storage. These 
two invoices represented purchases made from respondent, Frank 
S. Oliver and Son. They were invoiced separately because the 
weight receipts referring to the apples covered by the February 11 
invoice had been temporarily misplaced. 

Evidently the apples purchased from Frank S. Oliver and Son 
were not sufficient in quantity since L. D. Robinson Company 
purchased an additional 30,936 pounds of 414 tier Newtown Pip- 
pins from William Buak on or about February 8, 1950. These 
apples were invoiced to complainant on or about February 11, 
1949, at the same price as the other apples. No weight allowance 
was made on these apples since they were weighed just before 
purchase. At the time of sale all of the foregoing apples were in 
cold storage in the William Buak warehouse located just outside 
Watsonville, California. 

Complainant sent a check to L. D. Robinson Co. on or about 
February 3, 1949, for $13,101.95 and another check for $1,398.99, 
on or about February 17, 1949. These checks were in full payment 
of the apples and were accompanied by instructions that the agent 
should pay for the apples upon surrender of warehouse receipts. 

On or about April 5, 1949, complainant informed his agent 
that he was getting ready to use the apples and requested an 
estimate as to the approximate amount of shrinkage to be encoun- 
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tered. L. D. Robinson Company wired back the following day that 
inspection shows an average of 2 percent shrinkage. 


Bushel baskets were shipped by complainant to respondent, 
Frank §S. Oliver and Son and instructions were given to respond- 
ent, L. D. Robinson Company, on or about April 26, 1949, to ship 
a car every Monday and Thursday. The California Department of 
Agriculture, however, refused to allow 57,696 pounds of apples to 
be shipped by Oliver and Son to complainant, since they failed 
to meet minimum California grade “C” requirements. Upon noti- 
fication of the situation and of an offer for freezing these apples, 
complainant told his agent to dispose of the apples below “C” 
grade to the best possible advantage since he could not use frozen 
apples. The below grade apples were sold to processors for $50 
per ton or a total of $1,442.40. This sum was turned over to com- 
plainant. From May 2, 1949, to May 31, 1949, Oliver and Son 
shipped nine carloads containing 290,404 pounds gross of apples 
to complainant in Chicago. 


From the record it is clear that respondent, L. D. Robinson 
Company, was acting here as buying agent for complainant and 
that respondent, Frank S. Oliver and Son, and William Buak were 
the sellers of the apples. An agent is responsible for ordinary 
care in the performance of his duties and should he fail to do so, 
he will be liable to his principal for damages resulting from his 
negligence. Carmichael v. Lavengood, 112 Ind. App. 144, 44 N.E. 
2d 177 (1942). American Law Institute, Restatement Agency, Sec. 
379 (1). 


It would be unfair to place the burden caused by the require- 
ments of the California statute in respect to the grade of apples 
which can be legally shipped, more on one party than the other. 
Both parties contracted in light of the statute and both are as- 
sumed to have contracted with regard to it. Respondent, L. D. 
Robinson Company, claims that it was unaware of the California 
law at the time it negotiated the purchase. That it was not alone 
in such a predicament was borne out by the report of investiga- 
tion which reported that most of the apple people in California 
contacted by the Department in regard to this matter stated that 
they were unaware of the statutory requirement. Although the 
California Act had been in effect for a number of years, it had 
not been rigidly enforced during the war years and shortly there- 
after while supplies were short. During that time apples were 
shipped out of the State without being inspected. However, during 
the winter and spring of 1949, the California authorities again 
began a strict enforcement of this law. All of which undoubtedly 
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accounts for the general lack of awareness of this requirement on 
the part of the apple people. 

Moreover, complainant, on or about February 9, 1950, wrote 
L. D. Robinson Company that he was surprised that it did not 
know that fruit under “C” grade could not be shipped out of Cali- 
fornia “inasmuch as Mr. Crosetti and his sales manager sold us 
apples in 1945 and knew of this regulation at that time and ex- 
plained it to me when I asked them why all apples had to be re-run 
and re-packed immediately prior to shipment, even though they 
were intended for processors.” At the least, the preceding shows 
‘ that complainant had knowledge of the grade “C” minimum 
standard. 


The California statute defining “C” grade is as follows: 

““*C’ grade. The ‘C’ grade consists of properly matured apples 
of one variety which are virtually clean, free from decay, soft 
scald, internal breakdown, visible watercore, bruises (except 
such bruises as are necessarily caused in proper sorting or pack- 
ing), broken skin, and insect pests, and free from serious dam- 
age caused by stem punctures, visible Baldwin spot, Jonathan 
spot, sun scald, spray burn, hail marks, frost injury, internal 
browning, apple scab, insect pests and blossom end cracks.” 


Deering’s Calif. Codes, Ag. C.A., Sec. 821(c). 


The record in this case does not reveal why 57,696 pounds of 
apples failed to meet grade “C” requirements. Unfortunately no 
private agency or government inspection of the apples was secured 
at the time of purchase, so that it is almost impossible to tell what 
the actual condition of the apples was at that time. However, both 
sellers were of the opinion that the apples would have met grade 
“C” standards at the time of sale. 

Besides the 57,696 pounds of apples which failed to meet Cali- 
fornia shipping requirements, complainant claims that he did not 
receive 30,176 pounds of apples because of shrinkage loss. Shrink- 
age is evidently referred to here as the loss resulting from the 
decrease in weight due to evaporation and from the discarding 
of rotted apples in the process of reconditioning prior to shipment. 

With respect to the amount of shrinkage claimed, it should be 
noted that complainant purchased all but 30,936 pounds of the 
apples on the basis of their weight at the time they were placed 
in storage, less one percent allowance for shrinkage. This one per- 
cent deduction was set arbitrarily and in no way reflects what 
the actual shrinkage was up to the time of purchase. Furthermore, 
instead of securing private or government inspections to deter- 
mine the amount of shrinkage, complainant computed it by deduct- 
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ing from the net weight of apples purchased the weight of the 
apples which were rejected for shipment in California together 
with the weight of the apples received in Chicago. The gross 
weight of the apples received by the buyer was based on railroad 
weights, yet is a well known fact in the trade that the disparity 
between the actual weight and the railroad weight of produce is 
often quite substantial. Therefore, we doubt the propriety of 
using such weights as the basis for damages, were it established 
that complainant is entitled to damages due to shrinkage. 

Even were we to accept as correct the weights advanced by 
complainant, so that shrinkage would amount to about 9 percent, 
it seems that this is not an abnormal amount for these apples 
considering that they were kept in storage until the end of May. 
According to investigations made by the Department concerning 
the harvesting, processing and keeping qualities of Watsonville 
Newtown Pippin apples, such apples, particularly those stored in 
bulk or loose in boxes and referred to unofficially as 414 tier, are 
generally considered as pie apples or as cheap processing fruit. 
The report further indicates that 414 tier apples are those ranging 
in diameter from 21/4, to 2-5/6 inches and that no attempt is usu- 
ally made to make these apples meet any certain grade when 
placed in cold storage. ~ 


In their report the investigators stated: 


“We have made considerable inquiry among apple handlers in 
Los Angeles, and in Watsonville concerning the keeping quali- 
ties of these Newtowns. It is the consensus of opinion that these 
apples should not be held later than the middle of January un- 
less the owner expects to sustain a rather large shrinkage 
through decay and internal breakdown known as browning. In 
talking with these apple men it was quite generally agreed that 
the shrink of 9% in Newtowns which had been held in storage 
until the end of May was not unusual or abnormal.” 


From the evidence presented it does not appear that respond- 
ent, L. D. Robinson Company, was negligent in performing its 
duties as buying agent for complainant. L. D. Robinson Company 
was mistaken in its belief that all of the apples it purchased on 
behalf of complainant would be allowed to be shipped out of Cali- 
fornia in May, approximately four months after purchase. Al- 
though an agent is liable to his principal for any damages 
resulting from his negligence, he is not an insurer of the enter- 
prise and thus not liable for any losses resulting from mere 
mistakes. 
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In connection with the shrinkage loss it seems clear from the 
record that the shrinkage was not abnormal. Respondent, L. D. 
Robinson Company appears to have exercised ordinary care in 
negotiating the purchase of the apples. 

If we were to hold the agent negligent here, we would be com- 
pelled to find the buyer negligent at least to an equal degree. It 
was as much his responsibility as the agent’s to know of the statu- 
tory requirements; in fact the record shows that he was aware of 
their existence. Moreover, L. D. Robinson Company shipped com- 
. plainant a sample box of fruit so that the latter had a general 
idea of the condition of the apples which were for sale. Of course, 
where the principal is contributorily at fault, the liability of the 
agent is avoided where the latter has performed his duties negli- 
gently. American Law Institute, Restatement Agency, Sec. 415, 
Comment 6. 

We are also of the opinion that the buying agent did not at any 
time expressly warrant any phase of the disputed transaction. 
Section 12 of the Uniform Sales Act defines an express warranty 
as “Any affirmation of fact or any promise by the seller relating 
to the goods is an express warranty if the natural tendency of such 
affirmation or promise is to induce the buyer to purchase the 
goods, and if the buyer purchases the goods relying thereon. No 
affirmation of the value of the goods, nor any statement purporting 
to be a statement of the seller’s opinion only shall be construed as 
a warranty.” 

Before the purchase of the apples was consummated, L. D. Rob- 
inson Company wrote complainant, ‘I examined these apples my- 
self and it is my opinion that they will keep until the end of May.” 
It wrote further, “They (the sellers) also pointed out that you 
could probably expect a further weight and some rot shrinkage 
but if kept until April and May but did not think it would exceed 
2% altogether.” Subsequently, the agent told complainant by 
letter, “My own opinion, for what it is worth, taking into consid- 
eration the last National storage report and the steady movement 
of apples, is that this is a good buy.” 

It is often difficult to draw the dividing line between a statement 
of fact and a statement of opinion. However, in this case there is 
not too much difficulty. The foregoing statements were all put in 
the form of expressions of opinion, and although this in itself is 
not conclusive, there is not any basis present here for holding 
otherwise. Respondent, L. D. Robinson Company, again expressed 
an opinion in April when, at the request of complainant for an 
estimate of the approximate amount of shrinkage, it replied that 
it was approximately 2 percent. 
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Of course, had these opinions been fraudulently rendered in 
order to induce complainant to buy the apples, the result might be 
different. We find no such fraudulent misrepresentation. 


In neither its confirmation of sale nor its invoices, all of which 
were sent to complainant, did L. D. Robinson Company set forth 
any warranties with respect to the grade, quality or condition of 
the apples bought. All it stated was that the apples were Newtown 
Pippins. Complainant contends that respondent, L. D. Robinson 
Company, breached the implied warranty that the goods sold 
would be fit for the buyer’s particular purpose. Under existing 
law it seems highly doubtful that the warranty of fitness for a 
particular purpose would be raised in favor of a buyer as against 
his buying agent. The action of the Uniform Sales Act dealing 
with this warranty of fitness speaks only of the seller’s knowledge 
of the purposes for which the goods are required and of the 
buyer’s reliance on the seller’s skill and judgment. Uniform Sales 
Act, Sec. 15(1). It does not seem to contemplate raising an implied 
warranty of fitness against anyone other than a seller. 

The Indiana Court in considering this question said: 
“There are logical reasons why the law should imply a warranty 
in certain cases where a vendor furnishes goods of which he is 
the manufacturer or producer, and where he knows the quality, 
soundness, or fitness thereof; but an agent purchasing goods for 
his principal quite often has no knowledge thereof except what 
is possessed by the principal.” 


Carmichael v. Lavengood, supra. 


Furthermore, it is questionable whether an implied warranty of 
fitness would be raised in favor of complainant in the instant case 
even were this possible where the controversy is between the prin- 
cipal and his agent. The evidence is not persuasive of the fact 
that complainant relied on his agent’s skill and judgment more 
than on his own. Such reliance on another is necessary for the 
warranty to exist. Uniform Sales Act, Sec. 15(1). 


Complainant is therefore not entitled to collect any damages 
from respondent, L. D. Robinson Company, because of losses sus- 
tained as a result of shrinkage and failure of part of the shipment 
to meet California shipping requirements. Complainant authorized 
respondent, L. D. Robinson Company, to sell the rejected apples 
to processors in California and no claim is advanced that the 
agent did not effect a prompt and proper resale. 


Respondent, L. D. Robinson Company, represented the selling 
price of the apples as $82.50 per ton; whereas the price actually 
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quoted and received from complainant’s agent by the sellers was 
$80 per ton. The sellers’ invoices were retained by L. D. Robinson 
Company and were never turned over to complainant. 

Respondent, L. D. Robinson Company admits that it willfully 
overcharged complainant at the rate of $2.50 per ton or a total 
of $437.50. Not only is the agent compelled to remit this amount 
to complainant but it is also precluded from recovering brokerage 
from the buyer. What the agent was attempting to do here was 
to profit at the expense of the principal without the latter’s 
knowledge. 

An agent has a duty of loyalty to his principal and this duty 
imposes upon him, among other things, the obligation of not 
making a profit at his principal’s expense. In order to secure 
performance of this duty of loyalty, compensation is denied an 
agent who has not observed this duty. More specifically, an agent 
is not entitled to brokerage where he falsely reports to his prin- 
cipal the price at which he buys in order to make a secret profit 
Vennum v. Gregory, 21 Iowa 326 (1866). Mechem on Agency (2d 
ed.), Sec. 1588. Respondent, L. D. Robinson Company, is therefore 
not entitled to the agreed brokerage of five cents per basket. 

Complainant allegedly shipped 7,920 bushel baskets to respond- 
ent, Frank §S. Oliver and Son, to be used as containers for the 
apples sent to Chicago. There proved to be insufficient apples to 
fill these baskets, purportedly resulting in 1,240 baskets remaining 
unused. Complainant seeks recovery of the cost price of these 
baskets—$3.85 per dozen or a total of $397.82. Respondent, L. D. 
Robinson Company, admits an obligation of $308, the amount it 
received for the sale of 1,232 of these baskets at 25 cents each. 

Before considering the merits of this claim, we will examine 
the basis of our jurisdiction over this phase of the transaction. 
The Secretary’s jurisdiction is limited by the act to transactions 
involving perishable agricultural commodities. Bushel baskets, 
themselves, are manifestly not such commodities. However, where 
the baskets are so intimately associated with a transaction involv- 
ing a perishable agricultural commodity, as here, we feel that the 
act gives the Secretary jurisdiction over the containers as well as 
the produce. 

Evidently respondent, L. D. Robinson Company, took complete 
charge of the unused baskets. It wrote complainant the following: 
“Mr. Oliver told us on the phone that he thought he would be able 
to get you out on the baskets which was left over which total 
1,240, he said that these baskets will work out alright and don’t 
believe you will lose any money on them. We are also trying to 
dispose of the baskets and will certainly try to see that you do 





Q ft Ss 


(_32et © @ 4 4H HHO Rh 2 O 


i a ee eee el (ee 


No. 2768 U.S. FRUIT SERVICE CO. v. L. D. ROBINSON CO. 553 
Cite as 10 A.D. 542 


not lose any money.” Complainant did not object to his agent’s 
attempts to dispose of the baskets nor did he object to the impli- 
cation present in the letter that the baskets might possibly be 
disposed of at a loss. 


Complainant must be deemed to have assented to a disposition 
of the baskets by L. D. Robinson Company without stipulating any 
minimum sales price. The record does not show any negligence on 
the part of the agent in selling the baskets and so its liability to 
complainant will be measured by the sum it received upon sale 
of the baskets. Complainant contends that 1,240 baskets remained 
unused while L. D. Robinson Company maintains that it is respon- 
sible for only 1,232 containers. In the absence of any proof by 
complainant that 1,240 baskets actually remained, respondent, 
L. D. Robinson Company, will be held accountable for only 1,232 
containers. Since twenty-five cents per basket was the price re- 
ceived for the baskets sold, we presume it to be the fair market 
value for this type of basket in the absence of any evidence to the 
contrary. Therefore, we hold that respondent, L. D. Robinson Com- 
pany, must account to complainant for $308 for the baskets sold. 
This respondent concedes liability for such amount. 


There remains complainant’s claim against respondent, Frank 


S. Oliver and Son. As was the case with the agent, the seller should 
bear no more responsibility than the buyer for the knowledge of 
the California minimum shipment requirement. No showing is 
made that in purchasing the apples the buyer relied on the seller’s 
skill or judgment or on any statements that the seller may have 
made in respect to the apples. Rather it seems clear that complain- 
ant relied on his own skill and judgment, on his own inspection of 
a sample box of the apples, and perhaps somewhat on the skill of 
his agent. By admission, complainant is an experienced dealer in 
apples, having purchased considerable quantities of apples, includ- 
ing Newtown Pippins, during the past 20 years. 

The sales invoices of Frank S. Oliver and Son and William 
Buak confined the description of the apples sold as Newtown 
Pippins sold “as is.”’ This would certainly seem to preclude the 
existence of any implied or express warranties in favor of com- 
plainant. It was incumbent upon complainant to stipulate for the 
sale of a certain grade or quality if that was what he wanted. In 
the absence of such stipulation in the contract of sale, we must 
conclude that respondent, Frank S. Oliver and Son, was not re- 
sponsible for the losses to complainant occasioned by shrinkage 
and failure to meet statutory standards. 
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Complainant has failed to prove that respondent, Frank S. 
Oliver and Son, colluded with respondent, L. D. Robinson Com- 
pany, in representing the selling price of the apples at $82.50 
instead of at $80 per ton. Both sellers invoiced the apples at $80 
per ton, and it was solely the agent’s wrongful action which kept 
the sellers’ invoices from complainant. The agent admits that 
Frank S. Oliver and Son had no knowledge at the time of sale 
that it had represented the price of the apples at $2.50 per ton 
higher. Complainant places a great deal of weight on his agent’s 
request that payment should be made either by check payable to 
. L. D. Robinson Company or by check payable to Frank S. Oliver 
and Son. We are not in accord on this point. Had complainant 
made the check out to the seller the agent could have asked the 
seller for a rebate of $2.50 per ton on perhaps the plausible basis 
that this amount represented its brokerage. It does not necessarily 
show that the seller was aware of the agent’s misrepresentation. 


In regard to the left over baskets it does not appear that re- 
spondent, Frank S. Oliver and Son, was directly connected with 
their disposition, but rather that the buyer’s agent handled the 
entire undertaking. Thus, no liability for the baskets can be 
affixed onto Frank S. Oliver and Son. 


In conclusion the complaint against respondent, Frank S. Oliver 
and Son, should be dismissed. Respondent, L. D. Robinson Com- 
pany’s willful misrepresentations of the selling price of the apples 
caused complainant to overpay $437.50. Respondent, L. D. Robin- 
son Company also failed to account for $308 for unused bushel 
baskets which it undertook to sell for complainant. Such conduct 
is in violation of section 2 of the act. Complainant should be 
awarded reparation against respondent, L. D. Robinson Company, 
in the amount of $745.50, with interest, and the facts should be 
published. 

ORDER 

Within 30 days from the date of this decision, respondent, L. D. 
Robinson Company, shall pay to complainant, as reparation, the 
sum of $745.50, with interest thereon at the rate of 5 percent per 
annum from July 1, 1949, until paid. 


The complaint against respondent, Frank S. Oliver and Son, is 
dismissed. 


The facts shall be published. 
Copies hereof shall be served on the parties. 
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(No. 2769) 


DEMarco CoMPANY, INC. v. LouIS GUBEL, INc. PACA Doc. No. 
5238. Decided April 13, 1951. 


Denial of Petition for Reconsideration 


Respondent’s petition for reconsideration of an order awarding reparation 
to complainant is denied since it appears that the previous order is 
supported by the evidence and the law applicable thereto.* 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on January 10, 1951, awarding reparation to 
complainant in the amount of the purchase price of a shipment of 
potatoes purchased from complainant by the respondent. 


The order was served upon respondent on January 15, 1951. A 
petition for reconsideration of the order was filed by respondent 
on January 22, 1951, which was within the time provided by the 
rules of practice for such filing. 


Asa basis for its petition, respondent contends that “undue 
weight” was given to the oral testimony of complainant’s witness 
Charles DeMarco and that the affidavits of respondent’s witnesses 
Martin Hyman and Benjamin Marmer attached to the report of 
investigation were ignored by the Judicial Officer. Respondent 
argues that if complainant desired to “rebut these affidavits,” it 
could, have compelled affiants to be present at the oral hearing. 
Respondent says further “there was no obligation on the part of 
the respondent to have them present.” 

We must remind respondent again that, having alleged a war- 
ranty on the part of complainant, which is denied by the complain- 
ant, the burden of proof rested upon respondent to establish the 
claimed warranty by a fair preponderance of the evidence. De- 
Marco actually “‘rebutted the affidavits” of Hyman and Marmer 
by his testimony under oath at the oral hearing and thereby offered 
himself for cross-examination by respondent on the issues in- 
volved. In addition, as pointed out in the original order, DeMarco’s 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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testimony is supported by documentary evidence, i.e., the confirm- 
ing wire and invoice sent by complainant to respondent, to neither 
of which respondent made any objection. While it may be true 
that respondent was under no obligation to have its witnesses 
present at the hearing, certainly complainant was under no obli- 
gation to have them there. Respondent takes the position that 
since the affidavits were attached to the report of investigation as 
part of the evidence, the statements therein contained must neces- 
sarily be considered as true. In no case does the mere fact that 
evidence is admitted in the record mean that such evidence is 
irrefutably true. Evidence in any case under the Perishable Agri- 
cultural Commodities Act is admitted for what it may be worth 
and all evidence is given the consideration and weight which the 
particular circumstances indicate are proper and appropriate. 

As an alternative, respondent suggests that “at least a further 
hearing should be held to allow the production of Mr. Hyman and 
Mr. Marmer to testify in person.” These witnesses were residing 
and doing business in Philadelphia, the place where the hearing 
was held, at the time of the hearing. There is nothing in the record 
to indicate that they could not have been present at the original 
hearing for the purpose of giving their oral testimony. Therefore, 
the additional expense to all parties concerned of holding a further 
hearing to allow these witnesses to testify in person is not war- 
ranted. 

It is concluded that the order of January 10, 1951, is supported 
by the evidence and the law applicable thereto. Accordingly, re- 
spondent’s petition for reconsideration is hereby dismissed, with- 
out prior service upon complainant. The reparation awarded in the 
order of January 10, 1951, shall be paid within 30 days from the 
date of this order. 

This order shall be published. Copies of this order shall be 
served upon the parties. 


(No. 2770) 


KANSAS CITY STEAK COMPANY v. OTTO W. CUYLER, INC., GABEL, 
LOCKHART COMPANY AND PAUL B. CASE, t/a THE CASE PACKING 
CoMPANY. PACA Doc. No. 4993. Decided April 20, 1951. 


Prior Order Stayed Pending Issuance of Another Order 


Where petition for reconsideration was filed after time allowed for that 
purpose, the prior order is stayed pending the issuance of another order. 
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Mr. W. J. Williamson, of Thagard & Williamson, of Greenville, Alabama, for 
respondent Case Packing Company. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seqg.), an order was issued 
on March 22, 1951, awarding reparation to complainant against 
respondent Case Packing Company and dismissing the complaint 
as to the other respondents. By letter dated March 29, 1951, coun- 
sel for respondent Case Packing Company made inquiry concern- 
ing the filing of a petition for rehearing or reconsideration. By 
letter dated April 4, 1951, respondent Case Packing Company was 
given until April 16, 1951, to file a petition for reconsideration. 
On April 17, 1951, a petition for reconsideration was filed by 
respondent Case Packing Company. 


The order of March 22, 1951, is hereby stayed, pending the issu- 
ance of another order in this proceeding. 


This order shall be published and copies shall be served upon 
the parties. 


(No. 2771) 


E. L. BARLOW v. MONTE Cross. PACA Doc. No. 5005. Decided 
April 23, 1951. 


Failure to Pay on Joint Account Agreement 


Where the parties entered into a joint account agreement, complainant paid 
$1,322.82 to a third party in connection with three carloads of celery 
handled by the joint account partners, and respondent refused to con- 
tribute one-half the amount paid by complainant, held, respondent’s 
failure to contribute half the amount paid by complainant is a violation 
of the act, for which reparation with interest should be awarded 
complainant.* 


Violation of Act—Failure to Pay on Joint Account Agreement—Partnership 


Failure of a joint account partner to contribute half of amount paid by 
co-partner to third person is a violation of the act, for which reparation 
should be awarded the co-partner.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. David B. 
Fitzgerald and Mr. Earl J. Gratz, of Philadelphia, Pennsylvania, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL FINDINGS OF FACT, CONCLUSIONS, AND ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 10, 1950, in which it was concluded that 
the parties hereto had entered into a joint account agreement for 
the handling of three carloads of celery. It was found that, in 
connection with the three carloads of celery in question, a repara- 
tion award in favor of the Schuman Company, Chicago, Illinois, 
had been entered against E. L. Barlow in another proceeding 
under the act (PACA Docket No. 4959), ordering Barlow to pay 
to the Schuman Company $1,175.84 plus interest. We further con- 
cluded in this proceeding that Cross was indebted to Barlow for 
one-half of whatever amount Barlow paid to the Schuman Com- 
pany pursuant to the order in PACA Docket No. 4959. This pro- 
ceeding was held in abeyance to permit the parties hereto to settle 
their liabilities on the basis indicated. Thereafter, petitions for 
reconsideration were filed by both parties. Both petitions were 
dismissed by order of June 13, 1950, and the case held in abeyance 
pending the issuance of a further order. 


Evidence has now been presented that, in accordance with the 
order entered in PACA Docket No. 4959, Barlow has paid to the 
Schuman Company the total sum of $1,322.82, consisting of a 
principal of $1,175.84 plus interest of $146.98. The files of the 
' Department also show that no part of this amount has been 
contributed by respondent. Cross’ failure and refusal to contribute 
$661.41, one-half the amount paid to the Schuman Company by 
Barlow, is a violation of the act, for which reparation in the 
amount of $661.41, plus interest, should be awarded complainant. 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $661.41, plus interest thereon at the 
rate of 5 percent per annum from April 9, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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fon (No. 2772) 
JAC VANDENBERG, INC. v. BEASLEY PRODUCE EXCHANGE AND F. V. 
COMPTON COMPANY. PACA Doc. No. 5182. Decided April 23, 
1951. 
g Failure to Repay Unused Advance—Shipment of Commodity 
ral by Impossibility of Performance 
an Where complainant contracted to purchase from respondent 15,000 boxes of 
hat apples, 2% inch and up, free of scale, for export and advanced money 
for for which it would be credited at the rate of $1 per box, and respondent 
: shipped only 1505 boxes, held, that the apples were to come from 
in respondent’s orchards, that respondent’s failure to ship the balance 
ra- of the apples was excused by hail damage, presence of scale or lack 
is, of specified size, and that reparation should be awarded complainant 
ing for the balance of the unused advance, less an amount admittedly due 
ay and owing respondent in connection with a consignment transaction.* 
on- Mr. David Siskind, of New York, New York, for complainant. Mr. C. E. 
for Hunter and Mr. A. Linwood Holton, Jr., of Hunter & Fox, of Roanoke, 
m- Virginia, for respondent Beasley Produce Exchange. F’.. V. Compton 
rO- Company, of Winchester, Virginia, respondent pro se. 
tle Decision by Thomas J. Flavin, Judicial Officer 
for 
re PRELIMINARY STATEMENT 
ice This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
he Complainant filed an informal complaint concerning a contract 
he for the purchase of apples against Beasley Produce Exchange on 
a December 30, 1948, and against F. V. Compton Company on April 
he 27, 1949. Beasley Produce Exchange filed an informal complaint 
en against complainant on April 4, 1949, with respect to a consign- 
te ment of apples. The formal complaint against both respondents 
by was filed July 15, 1949. Copies of the formal complaint and the 
he report of investigation made by the Department were served upon 





Beasley Produce Exchange and F. V. Compton Company on Aug- 







it. 
ust 17, 1949. A copy of the report of investigation was served 
- upon complainant’s attorney on the same day 
In the formal complaint it is alleged that on September 11, 1948, 
respondents contracted to sell complainant 15,000 11% bushel boxes 
b- of York Imperial apples, U.S. No. 1, at $2.18 per box f.o.b., 





Starkey, Virginia, to be shipped to complainant in New York City 
for export; that the shipments were to be accompanied by U.S. 
Government export form certificates and sanitary inspection, com- 
monly referred to as F.P.I. 148, certificates; and that complainant 








* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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was to advance $7,500 for which respondent would account by 
deducting $1 from the purchase price of each box shipped. Com- 
plainant alleges further that $7,500 was advanced to respondent 
and that respondent shipped 1,505 boxes of apples but failed and 
refused to ship the remaining 13,495 boxes. An award of repara- 
tion is requested in the amount of $7,069.02, which is said to be 
$5,666, the unused portion of the advance, and $2,520.62, the addi- 
tional cost of obtaining apples in replacement, less $1,117.60 owed 
respondent in connection with the consignment transaction. 

An answer to the formal complaint was filed by F. V. Compton 
Company on August 24, 1949. This respondent alleges that it and 
J. E. Robertson acted as brokers for Beasley Produce Exchange 
in negotiating the contract with complainant. It is alleged further 
that specification for F.P.I. 148 certificate was not put in the} , 
contract between Beasley Produce Exchange and complainant, 
but it is generally understood by most growers and shippers that 
such certificate is necessary for fruit shipped to most foreign | P 
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countries and it is assumed that Beasley Produce Exchange knew | b 
this. Respondent F. V. Compton Company also alleges that it re- t 
ceived the purchase prices for the three carloads shipped but it li 
did not pay over the amounts for the second and third shipments 

to Beasley Produce Exchange because it wanted to protect broker- i] 
age due from the latter. V 


An answer to the formal complaint was filed by Beasley Produce | yr 
Exchange on September 20, 1949. It alleges that the contract, li 
except as to price, was wholly in writing and that there was no 0 
requirement for F.P.I. 148 certificates. It is further alleged that 
Compton and Robertson represented to this respondent that the 
price agreed upon with complainant was $2.06 per box but they . 
purposely withheld the fact that they had agreed to sell the apples E 


to complainant, with an F.P.I. 148 certificate, for $2.18 per box. P 
This respondent alleges that complainant refused to accept the V 
first shipment because it was not accompanied by an F.P.I. certifi- F 
cate; that respondent obtained such certificate for this shipment . 
and also the next two shipments as an accommodation only; and | ° 
that complainant was repeatedly notified that respondent could | : 
not continue the shipments if complainant insisted upon having * 
F.P.I. 148 certificates. It is alleged further that complainant * 
breached the contract by refusing to accept the apples in accord- fi 
ance with its terms; that this respondent has not received payment ti 
for the second and third cars shipped; that under the contract and : 


the consignment agreement complainant is due $219.26; but that 
respondent sustained a loss of at least $2,000 on the resale of the te 
apples which complainant refused. An oral hearing is requested. 
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An oral hearing was held at Roanoke, Virginia, on March 13, 
1950. Complainant and Beasley Produce Exchange were repre- 
sented by counsel. Appearing as witnesses for complainant were 
Heiman Vandenberg, complainant’s president; Hans Pasch, an 
office employee of complainant, and James E. Robertson, a fruit 
broker. The witnesses for respondent were Thomas H. Beasley and 
Henry S. C. Peyton, District Supervisor, Apple and Peach Inspec- 
tion, Virginia Department of Agriculture. No one appeared on 
behalf of F. V. Compton Company. Briefs were received from 
complainant and Beasley Produce Exchange. 


FINDINGS OF FACT 


1. Complainant, Jac Vandenberg, Inc., is a corporation whose 
address is 204 Franklin Street, New York, New York. 


2. Respondent Beasley Produce Exchange is a partnership, com- 
posed of Thomas H. Beasley and Elizabeth H. Beasley, whose 
business address is 214 Nelson Street, S.E. Roanoke, Virginia. At 
the time of the transaction involved herein, this respondent was 
licensed under the act. 


3. Respondent, Fay V. Compton, is an individual doing bus- 
iness as F. V. Compton Company, whose address is Winchester, 
Virginia. At the time of the transaction involved herein, this 
respondent was not licensed under the act but was subject to 
license. A license was issued on February 9, 1949, upon payment 
of the license fee and arrearage. 


4. On or about September 11, 1948, in the course of interstate 
commerce, complainant contracted to purchase from respondent 
Beasley Produce Exchange 15,000 11% bushel boxes of York Im- 
perial apples, U.S. No. 1 grade, at $2.18 per box, f.o.b. Starkey, 
Virginia. The apples were to come from the orchards of Beasley 
Produce Exchange. The price, which was based upon a freight 
rate of 53 cents per hundredweight, was to be increased or de- 
creased in accordance with the actual freight rate applied. The 
apples were to be 214 inches and up or 214 to 3 inches at the 
option of complainant, packed in new boxes and strapped and 
marked for export. Beasley Produce Exchange was to obtain and 
forward to complainant for each shipment U.S. export form cer- 
tificate and F.P.I. 148 certificate. Two or more carloads were to 
be shipped, if possible, to connect with a steamer leaving New 
York on September 30, 1948, weather permitting, with the balance 
to be shipped during the first three weeks of October 1948. The 
cars were to be billed to complainant in care of Inge Company, for 
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export lighterage Pennsylvania Railroad, delivery New York, it 
being understood that the purchase was to permit complainant to 
fulfill commitments for export to Belgium. Complainant was to 
pay an advance of $7,500 and receive credit at the rate of $1 for | 
each of the first 7,500 boxes shipped. This advance was paid 
to Beasley Produce Exchange on September 11, 1948. 


5. F. V. Compton Company and James E. Robertson acted as 
the agents of Beasley Produce Exchange during the contract 
negotiations. 


6. On or about September 20, 1948, the orchards of Beasley 
Produce Exchange were subjected to hail. Complainant’s repre- 
sentatives visited the orchards on September 28, 1948, to survey 
the damage caused by the hail. Beasley Produce Exchange said 
that not more than 5,000 to 7,500 boxes would be available for 
shipment under the contract because of the damage. The parties 
to the contract agreed that each would attempt to obtain apples 
elsewhere to complete the contract. 


7. On September 28, 1948, Beasley Produce Exchange shipped 
to complainant car FGEX 59349 containing 600 boxes of York 
Imperial apples, 214 inches and up, U.S. No. 1 grade. On the 
same day it sent to complainant the U.S. export form certifi- 
cate and several days later sent the F.P.I. 148 certificate. Com- 
plainant received an invoice from F. V. Compton Company show- 
ing 600 boxes of apples at $2.14 each, f.o.b., a total of $1,284, less 
$600 credit on the advance, leaving a balance due of $684. On 
September 30, 1948, complainant wired Beasley Produce Exchange 
for authority to pay Compton and asked how many cars would 
be shipped the following week. On October 1, 1948, Beasley Pro- 
duce Exchange authorized complainant to pay the purchase price 
to F. V. Compton Company and said it expected to ship three cars 
starting Wednesday. Complainant paid the amount of $684. 


8. On October 8, 1948, Beasley Produce Exchange shipped to 
complainant car WFEX 63208 containing 763 boxes of York Im- 
perial apples, 214 inches and up, U.S. No. 1 grade, and for- 
warded U.S. export form certificate and F.P.I. 148 certificate. 
Compton sent complainant an invoice showing a price of $2.18, 
f.o.b., a total of $1,663.34, less $763 on the advance and a freight 
allowance of $30.52, or a net of $869.82. Complainant paid Comp- 
ton this amount on October 11, 1948. 


9. On October 15, 1948, Beasley Produce Exchange notified 
complainant that it had only 142 boxes more of apples, 214 inches 
and larger, for shipment. It was agreed that the smaller sizes 
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available could be used to fill out a carload and the agreed price 
was $1.81 per box. Complainant received car FGEX 16323 con- 
taining 471 boxes of York Imperial apples, U.S. No. 1 grade, 
142 boxes being 214 inches and up and 329 were 214 to 214 inches. 
Beasley Produce Exchange sent to complainant the U.S. export 
form and F.P.I. 148 certificates. Compton invoiced complainant 
at $2.18, f.o.b., for the larger size, or $309.56 and $1.81 per box, 
f.o.b. for the smaller size, or $595.49. There was deducted the 
advance of $471 and a freight allowance of $18.84, leaving a bal- 
ance due of $415.21. Complainant paid this amount on October 29, 
1948. 


10. On or about October 16, 1948, Beasley contracted for the 
export and sale on consignment by complainant of 660 boxes of 
York Imperial apples, U.S. Utility grade. This contract was nego- 
tiated by F. V. Compton Company. The apples were shipped to 
complainant on October 16, 1948, and were sold by complainant’s 
representatives in Holland. The apples were sold for net proceeds 
of $1,117.60 which amount has not been paid to Beasley. 


11. Informal complaints were filed by complainant and Beasley 
Produce Exchange within nine months after the causes of action 
accrued. 

CONCLUSIONS 


This controversy concerns a purported contract of purchase and 
sale which was entered into by complainant and Beasley Produce 
Exchange. The two principal issues joined by the pleadings of 
these parties are (1) whether the price agreed upon was $2.18, as 
contended by complainant, or $2.06, as contended by Beasley 
Produce Exchange; and (2) whether Beasley Produce Exchange 
was required under the contract to obtain an F.P.I. 148 certificate 
for each shipment of apples, in addition to an export form cer- 
tificate. In this connection, the so-called Export Apple and Pear 
Act (7 U.S.C. 581 et seq.) prohibits any shipment of apples to any 
foreign destination if “not accompanied by a certificate issued 
under authority of the Secretary of Agriculture showing that 
such apples meet the minimum of quality established by the Sec- 
retary for shipment in export.” The effective regulations (7 CFR 
33.1 et seq.), pursuant to the statutory authority, set forth in 
section 33.13 thereof the minimum requirements, including a tol- 
erance of not more than 2 percent for apples infested with San 
Jose scale. Most foreign countries, including Belgium, do not 
allow the importation of apples unless certified as being free from 
San Jose scale infestation. That is the purpose of an F.P.I. 148 
certificate. Each F.P.I. 148 certificate that was issued with respect 
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to the apples herein contains a statement that representative sam- 
ples “were found to be apparently free from” San Jose scale. 


There are four parties involved in this matter; namely (1) 
complainant, an importer and exporter of fresh fruits and vege- 
tables; (2) Beasley Produce Exchange, the owner of numerous 
fruit orchards in the vicinity of Roanoke; (3) F. V. Compton 
Company, a fruit broker of Winchester; and (4) James E. Robert- 
son, a fruit broker, also from Winchester. This litigation had its 
origin in August 1948 when Thomas Beasley came to Compton and 
requested him to find buyers for Beasley’s crop of Pippin apples. 
Robertson, who was in the office of Compton at that time, stated 
he thought he could sell the apples to Jac Vandenberg, Inc. Robert- 
son called Heiman Vandenberg on the telephone and the latter 
stated he was interested in the Pippins and also York Imperial 
apples. 


At the oral hearing, Heiman Vandenberg testified that in the 
conversation with Robertson they discussed a contract for York 
apples, including the size, manner of packing for export to Bel- 
gium, the need for F.P.I. 148 and regular export form certificates, 
and other terms. Vandenberg testified further that he had an 
order for 15,000 boxes of York apples from persons in Belgium. 
The telegram dated September 2, 1948, containing such order 
was received in evidence. According to the witness, he had further 
conversations with Robertson during the following week which 
culminated in the sending by Robertson to complainant on Sep- 
tember 7, 1948, of the telegram which reads, in part, as follows: 


“CONFIRMING FIFTEEN THOUSAND YORKS TWOHALF 
THREE INCH USONE SANITARY FEDERAL CERTIFI- 
CATE 148 BUSHELWEIGHT BOX OIL PAPER ON FACE 
PACKED FACE AND FILL TWO DOLLARS EIGHTEEN 
CENTS BOX FOB ROANOKE STARKEY VIRGINIA 
SHIPPED WHEN READY AIRMAIL CHECK FOR SEV- 
ENTY FIVE HUNDRED DOLLARS RECEIPT THIS CON- 
FIRMATION.” 


Heiman Vandenberg testified that the terms in the telegram 
met with his approval but, since the advance was a feature not 
previously discussed, he requested Robertson to hold the matter 
in abeyance until he had met the owner and seen the apples. The 
witness stated further that on September 11, he met Robertson 
and Compton at Roanoke where they again discussed the terms 
including the requirement of an F.P.I. 148 certificate; that they 
visited Beasley at his office and then proceeded to the orchards 
where the apples were inspected; that they returned to the office 
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where the terms, including the fact that the apples would be 
shipped to Belgium and an F.P.I. 148 certificate would be required, 
were discussed; and that a memorandum was prepared, it being 
agreed that the price, various certificates, and other details would 
be set out in a later memorandum to be prepared by Compton. 
Robertson’s testimony corroborated that of Heiman Vandenberg. 
The first document is dated September 11, 1948, and reads as 
follows: 


“Jac. Vandenberg Inc. 
204 Franklin St. 
New York, N. Y. 


Dear Sir: 

This is to confirm our sale to you at a price agreed with F. V. 
Compton Company of 15,000 bushel one eighth boxes Yorks 
Imperial U.S. #+1—214 inches & up or 21% to 3 inches at Jac 
Vandenbergs option. 

These apples are to carry shredded oil paper of the face, and 
strapped and marked for export. 

Shipment 2 or three cars, if possible more, to connect with 
the steamer leaving New York Sept. 30th, weather permitting. 
The balance during the first three weeks of October in co-opera- 
tion with you in order to connect right export steamers. 

Payment of $7,500.00 to be made upon signing of this con- 
tract. This is to be deducted from shipment of cars as follows. 

One dollar per box on each shipment, until the $7,500.00 is 
paid. Balance to be paid upon receipt of shipping papers. 


|Signed] THOMAS H. BEASLEY 


[Signed] HEIMAN VANDENBERG” 
Witness 
F. V. Compton 


Complainant, Robertson and Compton returned to Winchester 
and prepared a second document which is dated September 11, 
1948, and reads as follows: 


“Jac Vandenberg Inc. 
204 Franklin St. 
New York NY 


Dear Sir: 
We hereby confirm that we sold you 15,000 bushel and one 
eighth boxes of York Imperial apples, as per confirmation with 
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Beasley Produce Exchange dated to-day at a price of $2.18 per 
box f.o.b. Starkey, Va. 


It is understood that these apples will carry a R.R. rate of 
53 cents per hundred pounds but if this rate will appear to be 
more or less the price of the apples will be increased or de- 
creased accordingly. 

It is further understood that these apples will be packed in 
new boxes and have to be accompanied by U S Government ex- 
port form certificates and F.P.I. #148. 


These cars will be billed as follows. Jac Vandenberg Inc C/A 
Inge & Co. for export lighterage P.R.R. Del. New York N. Y. 


Very truly yours, 
F. V. Compton Company” 


At the oral hearing Thomas Beasley testified that the placing 
of the provisions for new boxes and export form and F.P.I. 148 
certificates in Compton’s letter was done without his knowledge 
or authorization. It is not entirely clear from his testimony 
whether the requirements for new boxes and export form certifi- 
cate were discussed in the conversation of the buyer and seller on 
September 11. At one point he stated these terms were part of 
the “agreed price.” As to the F.P.I. 148 certificate, however, he 
was more emphatic. He denied that he had heard of such a certifi- 
cate until the controversy arose, and he denied that it was men- 
tioned in their conversation on September 11, or prior thereto by 
Compton or Robertson. The witness testified further that Comp- 
ton told him the price agreed upon with complainant was $2.06 
per box; that he agreed to pay Compton 10 cents per box broker- 
_ age; and that Compton advised him not to discuss the price at 
the meeting with Vandenberg because the freight rate, upon which 
the price of $2.06 was based, had not been definitely ascertained. 

As further proof of the understanding of the parties, Vanden- 
berg testified that each of the four carloads of apples shipped to 
complainant, including the last carload which was shipped on a 
consignment basis, was actually accompanied by an export form 
certificate and an F.P.I. 148 certificate. The certificates were re- 
ceived in evidence. The dates thereon correspond with the date 
of shipment of the particular carload of apples. Beasley testified 
that the first carload was forwarded without an F.P.I. 148 cer- 
tificate; that Heiman or Jacob Vandenberg advised him on or 
about October 1 that the first carload had arrived but would not 
be accepted without such certificate; that he told Vandenberg the 
contract did not require the furnishing of such certificate but he 
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would try to get one to help Vandenberg out; and that he did 
obtain and send to complainant a certificate which the inspector 
predated as of the actual date of inspection of the first carload. 
Heiman Vandenberg denied that he conversed with Beasley on or 
about October 1, 1948. Henry S. C. Peyton testified that when 
Beasley originally applied for inspection of the first carload he 
asked if an F.P.I. 148 would be needed and Beasley said no; that 
he thought Beasley would need such certificate because other 
shippers had requested them and, therefore, he made a record that 
the shipment had no scale; and that he supplied the certificate 
when Beasley subsequently requested one. The first inspection 
certificate does not have typed at the bottom “FPI-91-148” as do 
the other certificates which were admittedly accompanied by an 
F.P.I. 148 certificate. It is probable that the F.P.I. 148 certificate 
was issued after the first carload had been shipped. 


There is no doubt whatever that from the very outset of the 
negotiations complainant intended to purchase apples only if ex- 
port form certificates and F.P.I. 148 certificates could be furnished 
by Beasley. We are also convinced that these requirements were 
brought to the attention of Compton and Robertson. The confirm- 
ing telegram dated September 7, 1948, sent by Robertson to com- 
plainant contains the requirements. Since Robertson was working 
with Compton, it is difficult to believe that the terms were not 
fully discussed between them prior to the sending of the telegram. 
This is especially so because they both lived in Winchester. In fact, 
Compton sent a letter to Robertson on September 8, 1948, reading: 


“Attached you will find wire from Beasley to us as their agent 
authorizing us to collect the deposit of 50 cents per box on the 
Yorks which you confirmed Jac Vandenberg. 


It is our understanding that you will handle any papers, such 
as certificates, etc., for us and collect from Vandenberg, then 
remit the same to us.” 


The position taken by Beasley Produce Exchange in its brief is 
that the first letter constitutes the complete contract between the 
parties and, therefore, all prior discussions were superseded by 
this written contract and the terms therein cannot be varied or 
added to by parol evidence. In its brief, complainant contends that 
the complete contract is made up of both letters; that the first 
letter could not be the entire contract because many other terms 
discussed are contained only in the second letter; and that the 
preparation of the second letter was specifically agreed upon at 
the time the first letter was written. Complainant advanced the 
additional arguments that the agents of Beasley Produce Ex- 
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change had apparent authority to contract for the furnishing of 
the F.P.I. 148 certificates and that such contract provision, if un- 
authorized, was ratified by Beasley Produce Exchange when it did 
furnish such certificates. 


While it is elementary that parol evidence is not admissible to 
explain or undertake to qualify a written agreement when it con- 
stitutes a complete statement of the bargain, it is equally elemen- 
tary that the rule does not apply where the writing on its face is 
ambiguous, vague or indefinite, or does not embody the entire 
agreement. Shockey v. Wescott, 187 Va. 381, 58 SE 2d 17 (1949). 
Parol evidence was essential to establish the “price agreed with 
F. V. Compton Company.” Such evidence showed that Compton 
agreed with complainant to sell apples with export form and 
F.P.I. 148 certificates at $2.18 per box; whereas Beasley had 
agreed to sell the apples at $2.06, contemplating only an export 
form certificate. Since Compton had requested the buyer and seller 
not to discuss the price at their meeting on September 11, they 
were unaware of the true facts. Beasley did not learn of the true 
facts until the latter part of November 1948. 


It seems to us that the price agreed with complainant was with- 
in the scope of Compton’s authority and that the agreement to 
furnish the certificates was an inseparable part of that price. 
However, if Compton did not have authority to agree as to price 
and the furnishing of certificates then there was no mutual assent 
between the parties and no contract came into existence. The 
amount which complainant is entitled to recover is the same in 
either event for reasons which will appear hereinafter. 


Only three carloads of apples, consisting of 1,505 boxes, were 
' shipped under the contract. Was the failure to ship the balance of 
13,495 boxes without reasonable cause? The evidence shows that 
on or about September 20, Beasley Produce Exchange notified 
Compton that hail had caused some damage to its apples. This in- 
formation was brought to complainant’s attention. Jacob Vanden- 
berg, the father of Heiman Vandenberg, and Pasch came to 
Roanoke on the morning of September 28, which was prior to the 
shipment of the first carload. They inspected the fruit with 
Beasley, Compton and a Federal-State inspector and were aware 
of the extent of the hail damage. Pasch testified that Beasley said 
he probably would have only 5,000 to 7,500 boxes available for 
shipment because of the damage from hail. In his letter of Febru- 
ary 9, 1949, Compton says the inspector “pointed out to us that 
these apples were damaged to such an extent that very few could 
be passed for export shipment.” Apparently, it was agreed be- 
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tween Beasley and complainant’s representatives that each would 
seek to obtain apples elsewhere to fulfill the contract. That after- 
noon, complainant began negotiations to purchase apples else- 
where. Between September 29 and October 19, complainant 
purchased 13,905 boxes of apples in the vicinity of Winchester. 
These contracts specified export form and F.P.I. 148 certificates. 
Complainant seeks to recover the amount paid in excess of the 
contract price for these apples. 


At the oral hearing Beasley testified that only three carloads of 
apples were shipped because he had no more available which 
would meet the requirements for an F.P.I. 148 certificate. Vanden- 
berg testified that prior to the shipment of the third carload, 
Beasley advised him by telephone that he had no more 21% inch 
apples to ship. Since the contract was for apples from the orchards 
of Beasley Produce Exchange and further performance was ap- 
parently prevented either by hail damage, scale, or lack of the 
required size, the failure to deliver the balance of the apples was 
not without reasonable cause. While Beasley Produce Exchange is 
not liable for the additional amount expended by complainant for 
replacement purchases, it is liable to complainant for $5,666, the 
unused portion of the $7,500 advance. 


On October 16, Beasley Produce Exchange shipped to complain- 
ant 660 boxes of York apples, U.S. Utility grade. It was agreed 
that complainant should have these apples sold in Holland for the 
account of Beasley Produce Exchange. The apples were sold for 
net proceeds of $1,117.60. Complainant admits that this amount 
is due and owing. 


The failure of Beasley Produce Exchange to pay complainant 
$4,548.40, which is the difference between $5,666, the unused 
portion of the advance, and $1,117.60, the net proceeds of the 
consignment transaction, is without reasonable cause. Reparation 
should be awarded complainant against Beasley Produce Exchange 
in the amount of $4,548.40. The complaint filed against F. V. 
Compton Company should be dismissed. The facts should be 
published. 

ORDER 


Within 30 days from the date of this decision, respondent Beas- 
ley Produce Exchange shall pay to complainant $4,548.40, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1948, until paid. 


The complaint filed against F. V. Compton Company is hereby 
dismissed. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2773) 
PACA. Doc. No. 5263.* Decided April 23, 1951. 


Denial of Petition for Reconsideration and Reopening 


Where, after an order was issued denying reparation on the ground that 
complainant-seller had failed to prove that the commodity shipped to 
respondent was of the quality and condition required by the contract 
between the parties, complainant filed a petition for reconsideration 
and to reopen the proceeding for the purpose of introducing additional 
evidence, but failed to show any error in the order or good reason 
for reopening, complainant’s petition for reconsideration and petition 
to reopen is denied without service on the other party.** 


Suitable Shipping Condition—Effect of Abnormal Transportation Service 


Where complainant sold and delivered to respondent two carloads of 
cabbage under a contract which included a warranty of suitable shipping 
condition, and where the evidence showed that although one of the 
cars arrived with very little topice, temperatures in the car were close 
to normal, held, the improper icing of the car does not preclude a claim 
of breach of warranty of suitable shipping condition since it could 
not possibly have caused the abnormal deterioration found in that 
car at destination.** 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING PETITION FOR RECONSIDERATION AND FOR 
REOPENING TO PRESENT ADDITIONAL EVIDENCE 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 14, 1951, dismissing the complaint 
on the ground that complainant, seller of the two carloads of cab- 
bage involved, had failed to prove that the commodity shipped to 
respondent was of the quality and condition required by the con- 
tract between the parties, and therefore could not hold respondent 
liable for the loss on resale following respondent’s rejection of the 
shipments. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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On February 28, 1951, complainant filed a petition for recon- 
sideration and for reopening the proceeding for the purpose of 
introducing additional evidence. Although complainant’s petition 
was filed two days after the time allowed for such filing under 
section 47.24(a) of the rules of practice, said two day delay is 
hereby waived, and the petition is entertained as though filed 
within the prescribed time. 

Complainant’s petition begs leave to reopen the proceeding on 
three grounds. The first is to afford complainant an opportunity to 
introduce in evidence an inspection certificate of a private inspec- 
tion agency at Chicago to show that both carloads of cabbage were 
in suitable shipping condition at the time of sale. Complainant’s 
attorney explains that this inspection certificate was not offered 
in evidence in this proceeding since there was already in the 
record a statement by complainant that it had purchased the 
cabbage as U.S. No. 1 and had examined it at Chicago and found 
it to be of such grade, and that he considered this statement such 
“sufficient evidence” as made the introduction of the inspection 
certificate unnecessary. This explanation is entirely unsatisfac- 
tory. Complainant has had its opportunity to present whatever 
evidence it may have had. The proceeding cannot be reopened to 
afford a further opportunity to introduce evidence intentionally 
withheld because of some mistake in judgment on the part of 
complainant’s attorney as to the sufficiency of his evidence. How- 
ever, even if good reason for withholding said certificate were 
offered, it is doubtful that the certificate, regardless of what it 
reports, could explain the abnormal deterioration found at desti- 
nation in such fashion as to challenge the conclusion that the 
commodity was in unsuitable shipping condition. This is particu- 
larly so in light of the fact that the principal damage to the com- 
modity was from Bacterial Soft Rot, which is likely to have been 
due to bruising and cutting damage, and in light of complainant’s 
admission that the inspection at Chicago could not have disclosed 
such damage adjacent to the topice, channel ice, or sidewalls of 
the cars. Thus even if the limited inspection at Chicago disclosed 
no defects whatsoever, the certificate of that inspection would be 
of little help in explaining the abnormal deterioration found at 
destination. 

Complainant’s second reason for reopening the proceeding is 
to submit additional evidence to show “that the cabbage at Chi- 
cago was in good, sound, normal condition and of U.S. No. 1 
grade, and also the condition of the cabbage at Pittsburgh, and 
whether or not there was any evidence whatever of a shift or 
damage in the load.” The petition does not indicate what this evi- 
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dence is, nor how it will overcome the defense of breach of war- 
ranty of suitable shipping condition, and therefore affords no 
basis for reopening the proceeding. Aside from this difficulty, 
however, complainant’s second ground is subject to the same 
criticism as the first. Complainant has had its “day in court,” and 
in the absence of some satisfactory showing as to why the evidence 
was not introduced during the course of the proceeding, a second 
opportunity to present this evidence will not be granted. 

Finally complainant seeks to reopen the proceeding so that a 
Railroad Perishable Inspection Agency certificate which should 
have been attached to the supplemental report of investigation 
but was not so attached may be considered ‘‘for whatever value it 
may have.” The certificate referred to was included in the record 
as respondent’s exhibit number 5. It reports an average of 14% 
slimy decay in car NRC 3151 at 9:15 A.M., May 14, 1949, and 
merely serves to confirm the other inspection reports, and to sub- 
stantiate the decision reached in the February 14, 1951 order. 

No good cause having been shown, complainant’s petition to 
reopen the proceeding should be denied. We proceed to a consider- 
ation of complainant’s assignment of errors in the February 14th 
order, and its petition for reconsideration of that order. 

Complainant’s attorney argues that the decision is in error in 
concluding that the contract between the parties was on the usual 
f.o.b. shipping point terms. His contention is that it was ‘‘on the 
basis of F.0.B. basis Federal inspection at shipping point showing 
U.S. No. 1 Green.” Although the petition avoids telling us what 
this term means, complainant, in its opening statement in this 
proceeding contended that this contract is “in the same category 
- as an F.O.B. acceptance final basis” and means “that the buyer 
accepts the commodity F.O.B. cars at shipping point without 
recourse,” that is, without right of rejection and without a war- 
ranty of suitable shipping condition. 

The facts relative to the terms of the contract are simple and 
uncontested. The contract was made during the course of two 
teletype conversations on May 11, 1949. In those conversations 
the term used was simply “F O B,” and nothing in the conversa- 
tions indicates any intention that it was to be otherwise. (Com- 
plainant, in its argument, ignores these conversations.) Immedi- 
ately thereafter complainant sent a telegram “confirming” the 
teletype messages. This telegram describes the terms as “F O B 
ACCEPTANCE ON FEDERAL INSPECTIONS SHOWING 
USONE GREEN AT SHIPPING POINT.” Respondent promptly 
objected, saying that it did not and would not buy anything ‘“‘f.o.b. 
acceptance” and was only willing to trade “on usual terms basis.” 
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Complainant then unequivocally agreed to strike the word “ac- 
ceptance” from its confirming telegram. Accordingly the broker 
issued a standard memorandum of sale showing that the sale was 
made “f o b” on “usual” terms. (Complainant now denies that it 
ever received the broker’s memorandum.) 

Obviously, even under the terms of complainant’s confirming 
telegram, complainant gave a warranty of suitable shipping 
condition, for the telegram read “f.o.b. acceptance,” not “‘f.o.b. 
acceptance final.” (See 7 CFR 46.24(1) and (m) ). But the signifi- 
cant fact here is that complainant agreed to strike the word 
“acceptance” from its confirming telegram, upon respondent’s 
objection that it was only willing to trade ‘‘on usual terms basis.” 
By so doing complainant allowed respondent to withhold accept- 
ance of the shipments until such time as it had the opportunity 
to examine them and satisfy itself that the commodity met con- 
tract requirements. Therefore, regardless of the wording of the 
contract, whether “f.o.b.,” or “on usual terms basis,” or ‘‘f.o.b. 
on federal inspections,” or, as complainant’s attorney now argues, 
“on the basis of F.O.B. basis Federal inspection,” complainant’s 
assent to eliminating the term “‘acceptance,” absolutely precludes 
a finding that the parties contracted on any “acceptance’’ basis, 
without right of rejection, much less on any “acceptance final” 
basis, and leads to the inevitable conclusion that the parties in- 
tended a sale on the usual f.o.b. shipping point terms. 

The petition argues at great length that the nature of the dam- 
age to the cabbage involved here, clearly proves that it was transit 
damage, not a field disease, and therefore the buyer is liable, since 
the risk of abnormal transportation service falls upon the buyer 
under section 46.24(i) of the regulations. Complainant overlooks 
the fact that complainant, not respondent, was the buyer in this 
case, insofar as abnormal transportation service between May 7th 
and May 11th is concerned, and that respondent assumed the risk 
only from the time of sale until the cars arrived at destination. 
Therefore, proof of transit damage is not enough. In order to 
hold respondent liable, complainant must prove damage in transit 
between Chicago and Pittsburgh. This it has not done, nor even 
offers to do now. 

Finally complainant contends that it was error to discount its 
evidence of abnormal transportation service with respect to car 
MDT 22383 on the ground that the commodity in that car was 
found to be in the same condition as that in car NRC 3151 which 
did not receive abnormal transportation service, because, in fact, 
car NRC 3151 was not properly iced and therefore also received 
abnormal transportation service. The amount of topice in a car is, 
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of itself, of no consequence in determining the cause of the damage 
to the commodity in the car. It is the temperature of the car which 
is important. In this case, in examining the evidence in the record 
in an effort to find the cause of the abnormal deterioration to the 
cabbage in car NRC 3151, it was noted that there was very little 
topice in that car at the time it was inspected at destination. 
However the temperatures in the car were not high, even then, 
and in all probability had been lower ever since the time of diver- 
sion from Chicago. The official inspection reported temperatures 
. from 39 to 45° F.; and the Railroad Perishable Inspection Agency 
certificate reports 36 to 38° F. Therefore it was concluded that 
the lack of topice in car NRC 3151 in no way explained the ab- 
normal deterioration found in that car. As was explained in the 
decision in this case, unless the alleged abnormal transportation 
service could possibly have caused the damage it should be dis- 
counted in determining whether the commodity was in suitable 
shipping condition at time of shipment. 

We conclude that no error in the order of February 14, 1951, 
has been shown, and that complainant has failed to show good 
cause for reopening the proceeding. Accordingly the petition to 
reopen should be denied, and the petition for reconsideration 
should be dismissed without service on the other party. 


ORDER 


Complainant’s petition to reopen the proceeding for the purpose 
of introducing additional evidence is denied. 


Complainant’s petition for reconsideration is denied. 
Copies hereof shall be served upon the parties. 


(No. 2774) 


RICHARD BOSTICK v. JOHN SPIVEY. PACA Doc. No. 5505. Decided 
April 24, 1951. 


Failure to Remit Proceeds—Default 


Where complainant alleges that he delivered two truckloads of watermelons 
to respondent for sale on consignment and that the latter sold said 
watermelons rendering accounts sales thereon, but tendered worthless 
checks in settlement of the account and has since failed to remit any 
part of the proceeds, and where respondent failed to file an answer, 
held, respondent’s failure to answer constitutes an admission of the 

facts alleged in the complaint and a waiver of oral hearing, and his 
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failure to remit the proceeds is in violation of the act, for which com- 
plainant should be awarded reparation.* 


Messrs. Phillips and McCoy, of Laurinburg, North Carolina, for complainant. 
Mr. Gerald J. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received October 18, 1950, and formal 
complaint was filed January 25, 1951. It is alleged that on or about 
August 18, 1950, complainant delivered two truckloads of water- 
melons to respondent for sale on consignment; that respondent 
accepted and sold the same for the account of complainant, render- 
ing accounts sales thereon; and that respondent tendered to com- 
plainant worthless checks in settlement of the account of $682.50. 

A copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch was served by registered 
mail upon complainant’s attorneys February 23, 1951. On the 
same day, copies of the report of investigation and the formal 
complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified, in writing, that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of hearing and an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of an 
order is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Richard Bostick, whose post 
office address is Hoffman, North Carolina. 


2. Respondent is an individual, John Spivey, whose address is 
1399 Fifth Street, N.E., Washington, D. C. Respondent, at the 
time of the transaction involved herein, was licensed under the act. 


3. On or about August 18, 1950, in the course of interstate com- 
merce, complainant by written agreement consigned to respondent 
two truckloads of watermelons to be sold for complainant’s ac- 
count. 


4. On or about August 18, 1950, complainant delivered, and 
respondent accepted, said watermelons at Washington, D. C. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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5. On or about August 18, 1950, respondent sold the water- 
melons for the account of complainant. On the same day respond- 
ent rendered accounts sales to complainant showing $682.50 as 
representing the net proceeds realized from the sale of the melons. 
Respondent gave complainant two checks totaling $682.50 in set- 
tlement of the account, but the checks were returned by respond- 
ent’s bank because of insufficient funds. No part of respondent’s 
obligation of $682.50 to complainant has been paid. 


6. Formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided by the rules of practice (7 
CFR 47.8(c)). 


According to the record respondent agreed to handle on con- 
signment for complainant two truckloads of watermelons; com- 
plainant delivered and respondent accepted said watermelons at 
Washington, D. C.; respondent sold the melons and submitted 
accounts sales showing $682.50 as net proceeds realized; and re- 
spondent tendered to complainant two checks totaling $682.50, but 
said checks were returned by the bank because of insufficient 
funds. Respondent has since failed to pay the $682.50 due, or any 
part thereof. 

Such failure by respondent to pay the amount due and owing 
for sales made on behalf of complainant is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $682.50, with interest, and the facts should be pub- 
lished. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $682.50, with interest thereon 
at the rate of 5 percent per annum from September 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 2775) 


HASTINGS POTATO GROWERS ASSOCIATION v. LORD & SPENCER COM- 
PANY. PACA Doc. No. 5506. Decided April 24, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold to respondent two carloads of cabbage, but the 
latter failed to pay the purchase price, and failed to answer the com- 
plaint, held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the purchase price is a violation of the 
act, for which reparation should be awarded complainant.* 


Hastings Potato Growers Association, of Hastings, Florida, complainant 
pro se. Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on September 18, 1950, al- 
leging that complainant sold to respondent, in the course of inter- 
state commerce, two carloads of U.S. No. 1 Green Cabbage; that 
said produce was accepted by the respondent; but that respondent 
has thus far failed to pay complainant the agreed purchase price 
thereof. 

A copy of the formal complaint, together with a copy of the 
report of investigation, prepared by the Regulatory Division, 
Fruit and Vegetable Branch, was served on respondent by regis- 
tered mail on October 18, 1950. A copy of the report of investiga- 
tion was served on complainant on October 19, 1950. 

An extension of time in which to file an answer was granted 
respondent to November 20, 1950. In a letter dated November 16, 
1950, respondent submitted a settlement proposal which was 
accepted by complainant. However, the respondent failed to carry 
out the agreement. Complainant, accordingly, instructed the De- 
partment to proceed with the complaint. 

At the time of service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days of the 
date of service and that failure to file an answer would be deemed 
a waiver of hearing and an admission of the allegations of the 
complaint. Respondent was granted an extension of time to March 
2, 1951 and a further extension to April 5, 1951, in which to file 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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an answer. Respondent has failed to file an answer and the issu- 
ance of the order is, therefore, authorized without further pro- 
ceedings. 

FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Association, is a cor- 
poration whose post office address is Hastings, Florida. 


2. Respondent, Lord & Spencer Company, is a corporation 
whose post office address is Boston Market Terminal, Fargo Street, 
Boston, Massachusetts. At the time of the transaction involved 
herein respondent was licensed under the act. 


3. On or about March 1, 1950, complainant sold to respondent, 
in the course of interstate commerce, two carloads of U.S. No. 1 
Green Cabbage, at an agreed price of $2.07 per 50-pound crate, 
delivered Boston, Massachusetts. 


4. The contract was negotiated by G. T. Kellum, a broker lo- 
cated at Sanford, Florida. 


5. Complainant shipped from Hastings, Florida, on March 1, 
1950, car ART 26248, and on March 2, 1950, car FGEX 37002, 
each containing 480 crates of cabbage of the kind, quality, and 
grade specified in the contract. The cars were diverted in transit 
to respondent at Boston, Massachusetts. 


6. The cabbage in cars ART 26248 and FGEX 37002 was offi- 
cially inspected at shipping point and both cars were certified as 
U.S. No. 1 Green. 


7. Upon arrival of the cars at destination, respondent accepted 
the cabbage but has failed to pay complainant the agreed purchase 
price of $1987.20, less freight allowance of $701.60, or $1285.60, 
or any part thereof. 


8. Formal complaint was filed within 9 months after the cause 
of action accrued. 

CONCLUSIONS 

As provided by the rules of practice, respondent’s failure to file 
an answer to the formal complaint constitutes a waiver of hearing 
and an admission of the facts alleged in the complaint (7 CFR 
47.8(c)). 

The facts thus admitted are that the respondent has failed to 
pay the agreed purchase price of two carloads of cabbage, shipped 
according to contract between the parties, and accepted by the 
respondent. Respondent has at no time denied liability, but has 
indicated that failure to pay has been due to financial difficulties. 
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Respondent’s failure to pay complainant the purchase price of 
the two carloads of cabbage is in violation of section 2 of the act. 
Reparation in the amount of $1285.60, plus interest, should be 
awarded complainant and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1285.60, plus interest thereon at 
the rate of 5 percent per annum from April 1, 1950, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2776) 


FRANK WIESZCZEK v. GEORGE RICE & Co. PACA Doc. No. 5489. 
Decided April 24, 1951. 


Failure to Pay Net Proceeds of Sale—Default 


Where complainant consigned to respondent five truckloads of potatoes to 
be sold for complainant’s account, and respondent sold the potatoes 
but failed to pay complainant the net proceeds and failed to answer 
the complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its failure to pay complainant the net 
proceeds is a violation of the act, for which reparation should be 
awarded complainant.* 


Mr. Frank Wieszczek, of Robbinsville, New Jersey, complainant pro se. Mr. 
H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed an informal complaint on November 3, 
1950, and a formal complaint on January 8, 1951, alleging that 
complainant consigned to respondent in the course of interstate 
commerce five truckloads of U.S. No. 1 potatoes during a period 
August 23 to September 6, 1950; that respondent accepted and 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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received said potatoes and sold them for the account of the com- 
plainant; but that respondent has failed to render an account sales 
or pay complainant the net proceeds realized from the sale of the 
potatoes. 

A copy of the report of investigation, prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, and a copy of the 
formal complaint were served on the respondent by registered 
mail on January 22, 1951. A copy of the report of investigation 
was served on complainant by registered mail on January 22, 
1951. 

At the time of service of the copy of the complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after receipt of such notice, and that failure to file an answer 
would constitute a waiver of hearing and would be deemed an 
admission of the allegations of the complaint. Notwithstanding 
such notice respondent failed to file an answer. The issuance of an 
order is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank Wieszczek, whose post 
office address is George Dye Road, Robbinsville, New Jersey. 


2. Respondent is an individual, Louis Morinsky, doing business 
as George Rice & Co., whose address is 120 Dock Street, Phila- 
delphia 6, Pennsylvania. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. On or about August 23, 24, 28, September 1 and September 
6, 1950, complainant consigned to respondent for sale for com- 
- plainant’s account five truckloads of U.S. No. 1 potatoes in bags. 
The potatoes were shipped in interstate commerce from complain- 
ant’s address in New Jersey to Philadelphia, Pennsylvania, the 
location of respondent’s business. 

4. Respondent accepted the five truckloads of potatoes and sold 
them for complainant’s account. Respondent realized $678.76 net 
proceeds in the sales, but has failed to pay complainant said net 
proceeds. 

5. Formal complaint was filed within 9 months after the cause 
of action accrued. 

CONCLUSIONS 

As provided by the rules of practice, respondent’s failure to file 
an answer to the formal complaint constitutes a waiver of hearing 
and an admission of the facts alleged in the complaint (7 CFR 
47.8(c)). 
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The facts thus admitted are that complainant shipped five truck- 
loads of potatoes to respondent for sale for the complainant’s 
account; that respondent accepted and sold the potatoes; and that 
respondent failed to render account sales or pay complainant the 
net proceeds of $678.76 realized from the sale of the potatoes. Cer- 
tified copies of account sales in respondent’s files, covering these 
shipments, were subsequently furnished to the Department by 
respondent’s attorney and copies were made available to complain- 
ant by the Department. The report of investigation contains a 
copy of a letter sent by respondent to complainant, dated Septem- 
ber 19, 1950, in which the respondent acknowledged his debt, 
pleaded inability to pay, and promised payment as soon as possible. 

Respondent’s failure to make payment promptly for the five 
shipments is in violation of section 2 of the act. Reparation in the 
amount of $678.76, plus interest, should be awarded complainant. 
The facts should be published. 


ORDER 
Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $678.76, plus interest at the rate of 
5 percent per annum from October 1, 1950, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2777) 


FLORIDA PLANTERS, INC. v. RASHEWSKY Bros. PACA Doc. No. 
5434. Decided April 25, 1951. 


Failure to Pay Balance of Purchase Price—Evidence— 
Burden of Proof of Affirmative Defense 


Where respondent alleged, as a defense to a complaint against it to recover 
the unpaid balance of the purchase price of a shipment of potatoes, 
that it suffered damages due to delay in delivery caused by overloading, 
it is held, that since respondent failed to support its defense, complainant 
is entitled to an award of reparation in the amount of the unpaid 
balance of the purchase price.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Florida Planters, Inc., of Hastings, Florida, complainant pro se. Rashewsky 
Bros., of Wilkes-Barre, Pennsylvania, respondent pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received May 4, 1950. Formal repara- 
tion complaint was filed August 8, 1950, alleging that complainant 
sold a truckload of potatoes to respondent on or about April 29, 
1950, for $1,050, but that respondent has paid only $909.70, leav- 
ing a balance due of $140.30, no part of which has been paid. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant October 2, 1950. Copies of the report of investigation 
and the formal complaint were served upon respondent September 
30, 1950. 

Respondent filed an answer October 20, 1950, admitting that it 
purchased the’potatoes from complainant, but alleging that com- 
plainant delayed delivery of the produce, which resulted in a loss 
to respondent of $140.30. Respondent deducted this amount from 
the purchase price and paid the balance to complainant. 

Since the amount claimed does not exceed $500, the proceeding 
is disposed of under the shortened procedure in accordance with 
section 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement of facts November 30, 1950, a copy of 
which was served upon respondent December 9, 1950. At the time 
' of the service of the opening statement of facts, respondent was 
given 20 days within which to file an answering statement. Re- 
spondent failed to file an answering statement of facts within the 
time prescribed, thus waiving its right to file such statement (7 
CFR 47.20(j)). 


FINDINGS OF FACT 
1. Complainant, Florida Planters, Inc., is a corporation, and its 
address is Hastings, Florida. 
2. Respondent, Rashewsky Bros., is a partnership composed of 
Abe Rashewsky and Isadore Rashewsky. At the time of the trans- 
action complained of herein respondent was licensed under the act. 


3. On or about April 29, 1950, in the course of interstate com- 
merce, complainant sold to respondent 350 100-pound bags of 
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potatoes, U.S. No. 1 grade, Size A, at $3 per bag, or a total 
purchase price of $1,050. 


4. On or about May 1, 1950, potatoes which conformed with 
the terms of the contract were shipped by truck from complainant 
in Florida to respondent in Pennsylvania, freight collect. 


5. Upon arrival at destination, respondent accepted the pota- 
toes, but paid complainant only $909.70, leaving a balance due of 
$140.30, no part of which has been paid. 


6. Informal complaint was received May 4, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 

Complainant sold a truckload of potatoes to respondent on or 
about April 29, 1950, for $1,050. Potatoes which conformed with 
the terms of the contract were shipped in interstate commerce, 
freight being paid by the purchaser. Respondent accepted the 
potatoes, but complained of delay in delivery, alleging that such 
delay caused it to lose $140.30. Respondent paid complainant 
$909.70, deducting its claimed loss. As the contract did not specify 
a delivery date, complainant cannot be held liable to respondent 
for any loss due to a delay. 

Respondent’s defense appears to be that, due to complainant’s 
overloading the truck, it was necessary to transfer part of the 
load, in transit, to avoid state penalties, and that the consequent 
delay in delivery caused respondent to suffer damages. No proof 
was submitted, however, to support these allegations. 

Failure of respondent to pay the agreed purchase price in con- 
nection with this transaction is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$140.30, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $140.30, with interest thereon 
at the rate of 5 percent per annum from May 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 2778) 


PACA Doc. No. 5408.* Decided April 25, 1951. 


Dismissal—Failure to Show Principal’s Liability to Sub-Agent 


Where respondent-seller engaged a broker, also named as a respondent, to 
sell a lot of frozen red raspberries, and that broker, in turn, employed 
complainant as his correspondent broker, held, respondent-seller is not 
liable to complainant-broker for his compensation in the transaction in 
the absence of a showing that respondent-seller intended, by its approval 
of such arrangement, to adopt complainant as its sub-agent, assuming 
responsibility for his conduct and accepting the sub-agent’s responsibility 
to it, and therefore, the complaint against the seller should be dis- 
missed.** 


Principal and Agent—Liability of Seller’s Agent to His Correspondent 


Where seller’s broker engaged complainant to act as his associate broker in 
sale of commodity offered by seller and promised to pay him one-half 
of whatever brokerage fees he received from the seller, held, the seller’s 
broker, under his contract with complainant, is under no duty to pay 
complainant a brokerage fee in the transaction until he receives such 
fee from the seller.** 

Complainant pro se. Respondents pro se. Mr. John T. Pearson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted for the recovery of brokerage fees claimed by complain- 
. ant for his services in negotiating a sale of frozen raspberries for 
respondents. Informal complaint was received on October 1, 1949, 
and a formal complaint was filed on January 9, 1950. Copies of 
the report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch, were served on respondent * * * and 
respondent * * * on June 23 and 24, 1950, respectively. On June 
22, 1950, a copy of the report of investigation was served on com- 
plainant. 

The complaint alleges that respondent * * * employed complain- 
ant as an associate broker to assist in the marketing of 3,547 
thirty-pound tins of frozen red raspberries offered for sale by 
respondent * * *, that complainant negotiated a binding contract 
for the sale of the entire lot to two buyers in * * *, but that there- 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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after respondent * * * failed and refused to perform its contract 
of sale, and that complainant has received no compensation for his 
services in negotiating the contract. 


Respondent * * * filed an answer on July 3, 1950, denying any 
contractual relationship with or liability to complainant. Respond- 
ent * * * failed to file an answer within the time allowed for such 
filing, but this respondent’s motion to reopen the default and file 
an answer was granted on November 9, 1950, after both of the 
other parties had consented to the granting of the motion. Re- 
spondent * * * answer admits the employment of complainant as 
a correspondent broker and admits that said respondent is bound 
to share equally with complainant any brokerage fees paid by the 
seller in this transaction. However, it denies any present liability 
on the ground that, as yet, no brokerage fees have been paid to 
respondent * * *, Since the amount claimed does not exceed $500, 
the matter is disposed of under the shortened procedure authorized 
by section 47.20 of the rules of practice (7 CFR 47.20). 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, doing business as * * *, 
whose address is * * *. 


2. Respohdent * * * is a corporation whose address is * * *. 
At the time of the transaction involved herein, this respondent 
was licensed under the act. 

3. Respondent * * * is an individual doing business as * * * 
whose address is * * *. This respondent was licensed under the act 
at the time of the transaction involved herein. 


4. In June 1949, respondent * * * offered for sale 3,547 thirty- 
pound tins of frozen red raspberries at 13 cents per pound, f.o.b. 
shipping point. It authorized respondent * * * to participate as a 
broker in the sale of the commodity, promising to pay, as the 
brokerage fee, 4 percent of the contract price on any valid con- 
tracts negotiated by him. 


5. On or about June 14, 1949, respondent * * * engaged com- 
plainant as his correspondent broker to assist in the sale of the 
frozen raspberries involved. Said respondent and complainant 
agreed to share equally all brokerage fees paid to said respondent 
in this transaction. 


6. On or about June 15, 1949, complainant submitted to re- 
spondent * * * an offer by * * * to purchase 2,547 cans of the 
raspberries involved herein, and another offer by another Chicago 
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buyer to purchase the remaining 1,000 cans, both sales subject to 
the approval of samples to be furnished. 


7. On June 16, 1949, respondent * * * sent the following tele- 
gram to complainant: 

“* * * CONFIRMS RASPBERRY ORDER AND SAMPLES 

WILL BE SENT AIR EXPRESS MONDAY MORNING 

EARLY” 


8. The following Tuesday, June 21, 1949, respondent * * * de- 
livered two sample tins of frozen raspberries to * * * and to 
complainant. 


9. On June 22, 1949, complainant, by telegram, notified respond- 
ent * * * that the samples had been approved, and directed im- 
mediate shipment of 2,547 cans to * * * and 1,000 cans to the 
other Chicago buyer, Case-Moody Pie Corporation. 


10. At approximately 3:21 p.m., June 22, 1949, respondent * * * 
sent the following telegram to complainant: 

“* * * CONFIRM 1800 CANS ONLY WHICH WE IN- 

STRUCTING THEM TO SHIP * * * CARE ZERO * * * MAIN- 

TAINS THEIR POLICY OF SALE IS THAT ANY SALE 

SUBJECT TO SAMPLE IS SUBJECT PRIOR SALE” 


11. Respondent * * *, on or about June 30, 1949, shipped from 
the State of Washington to * * * in the State of Illinois 1,410 
thirty-pound tins of frozen red raspberries, and sent invoices 
thereon indicating the price to be $5,499. No further shipments 
were made under the alleged contracts. 


12. Respondent * * * had no contractual relationship with com- 
plainant in the transaction involved herein. 


13. Respondent * * * has received no commissions from the 
sale of the commodity involved herein. 


14. Formal complaint was filed within nine months after the 
alleged cause of action accrued. 


CONCLUSIONS 


We are not asked in this proceeding to determine the respective 
rights of the buyers and the seller under their alleged contracts 
of purchase and sale. This is a suit under another contract, com- 
plainant’s contract of employment, to recover brokerage fees 
allegedly due complainant for his services in effecting the contracts 
between the buyers and the seller. Complainant names two re- 
spondents in this proceeding, the seller, * * *, and the seller’s 
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broker, * * *. It will simplify the matter to determine at the out- 
set upon which of these two respondents liability, if any, rests. 
This can be done without regard to the details of the contracts of 
purchase and sale between * * * and the buyers, since it depends, 
not on the rights of the parties to those contracts, but instead upon 
the relationship between the parties to this dispute. 

The record discloses that respondent * * * authorized respond- 
ent * * * to participate as a broker in the marketing of 3,547 
thirty-pound tins of frozen raspberries which it had for sale, 
promising to pay * * * for his services at the customary rate of 
4 percent of the contract price for any valid contracts resulting 
from his efforts. 

* * * gave no such authority to complainant. Complainant en- 
tered the transaction only as * * * correspondent broker, engaged 
by * * *. The contract of employment upon which complainant 
relies in this proceeding was a contract between complainant and 
** *, acting on his own behalf and under the contract complain- 
ant’s compensation was to come from * * *, out of the commissions 
paid him by * * *. Clearly complainant was * * * agent, not * * *, 
when he entered into this transaction, and nothing in the negotia- 
tions which followed changed this relationship. In time * * * 
learned that * * * was endeavoring to sell the commodity through 
a correspondent broker, and it apparently approved of such man- 
ner of dealing. At * * * request it sent a sample tin of raspberries 
to complainant and another to complainant’s customer, * * *. 
However, such approval cannot be construed as an adoption of 
complainant, by * * *, as its agent with an implied promise to pay 
him for his services. In order to justify the inference of an em- 
ployment as the principal’s agent, the circumstances must be such 
as to reasonably warrant the conclusion that the principal has 
taken the sub-agent as his agent, assuming responsibility for his 
conduct, accepting the sub-agent’s responsibility to him, and re- 
leasing the original agent from such responsibility. Otherwise the 
principal’s approval of the employment of the sub-agent shall be 
construed merely as an indication that the principal is willing to 
have his agent perform his function with the assistance of others 
employed by the agent. (Barnard v. Coffin, 141 Mass. 37, 41, 6 NE 
364, 55 Am. Rep. 443 (1886) ; Restatement Agency, § 458). The 
circumstances here indicate only that * * * was agreeable to * * * 
conducting his business with the assistance of a correspondent 
broker. If there is any liability to complainant for brokerage fees 
in this case, it rests upon * * *. Accordingly the complaint should 
be dismissed as to respondent * * *. 
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Respondent * * * liability, if any, arises out of his contract with 
complainant. Therefore we look to the record for evidence of the 
nature and terms of this contract. 

Although complainant has the burden of proving the terms of 
the contract upon which he relies in this proceeding and the 
burden of showing his right to recover thereunder, his only sub- 
mission toward this end is the allegation in his complaint to the 
effect that he was employed by * * * “as his associate broker,” 
and that the brokerage on the transaction “should be” 4 percent 
of the invoice amount, which brokerage * * * and complainant 
“would share equally.” There is no claim that * * * has received 
4 percent of the invoice price and refuses to share it equally. 
Obviously this allegation is insufficient to state a cause of action. 
Further, no evidence is offered by complainant to substantiate 
even this allegation. However, complainant’s failure to allege or 
prove a right to recover is not necessarily fatal to his right to 
an award of reparation in this proceeding if elsewhere in the 
record liability on * * * is shown. 

Exhibit number 2 of the report of investigation contains an 
account of an interview of respondent * * * by one of the Depart- 
ment’s investigators. That report indicates that: “‘ * * * said his 
agreement with * * * was that * * * would pay * * * 50% of the 
amount received, and that he had not as yet been paid brokerage 
on the transaction.” Such agreement is alleged in respondent * * * 
answer. Both complainant and * * * have requested that their 
respective pleadings be considered a part of the evidence, and 
this concludes the material in the record as to the terms of the 
contract relied upon by complainant. Since respondent * * * was 
not a party to this contract, its submissions add nothing relative 
thereto. 

_ Thus there is no contest as to this, the principal issue. Complain- 
ant and respondent * * * are in agreement as to the terms of the 
contract between them. They acted as associate brokers and in- 
tended to share equally in any returns from the transaction. Under 
that arrangement, any duty on * * * part to pay over brokerage 
fees to complainant is necessarily conditional upon receipt of such 
fees by * * *. This condition is implicit in the allegations of both 
parties to the contract. In such case we cannot infer an inde- 
pendent promise by * * * to pay complainant brokerage fees 
whether or not such fees are received by * * *. The admitted 
arrangement was otherwise and, in fact, inconsistent thereto. 
Even if we could construe their contract to imply a promise by 
* * * to pay his associate out of his own pocket in the event there 
were no returns from the transaction, such construction would 
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be an unnatural one, for * * * only interest in the transaction 
was the brokerage fee which he hoped to realize. In the absence 
of the receipt of such fee, the sale of the commodity served no 
interest of his, and it is therefore unlikely that * * * would prom- 
ise to compensate complainant notwithstanding the loss to himself. 
Unnatural promises should not be inferred. But whether such 
promise should or should not be inferred, it cannot be inferred in 
this instance because the admitted promise was otherwise and 
entirely incompatible with such inference. In view of the allega- 
tions of both parties to the contract as to the terms thereof, we 
conclude that * * * promise to pay over brokerage fees to com- 
plainant was conditional upon receipt of such fees from the seller. 
All parties to the proceeding agree that no fees have been received 
from the seller. Therefore, the condition has not come about, and 
respondent * * * duty to pay complainant has not yet arisen. On 
the record before us, the complaint against respondent * * * 
should be dismissed. Since we have already concluded that the 
complaint against respondent * * * should be dismissed, this 
means that the entire complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2779) 


VERIL BALDWIN v. HARRISBURG DAILY MARKET. PACA Doc. No. 
5356. Decided April 27, 1951. 


Rejection without Reasonable Cause—Damages 


Where complainant contracted to sell respondent a carload of onions 60 to 70 
percent 2 inches and up and respondent rejected the carload shipped 
which averaged 70 percent 2 inches and up, held, that the onions 
shipped met the size requirements and, therefore, the rejection was 
without reasonable cause, and that complainant is entitled to an award 
of reparation for the difference between the contract price and the net 
proceeds received from the resale of the rejected onions.* 


Evidence—Modification of Contract 


Evidence established that contract for four carloads of onions size 50 to 60 
percent 2 inches and up in diameter was modified to allow shipment in 
the third carload of onions size 60 to 70 percent 2 inches and up.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Veril Baldwin, of Jackson, Michigan, complainant pro se. Mr. James W, 
Reynolds, of Shelley & Reynolds, of Harrisburg, Pennsylvania, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed March 22, 1950. Complainant alleges 
that respondent rejected without reasonable cause a carload of 
onions purchased from complainant on or about December 8, 1949. 
An award of reparation is requested in the amount of $858.28, the 
loss allegedly sustained on resale of the rejected onions. 

An investigation was conducted by the Regulatory Division of 
the Fruit and Vegetable Branch and a copy of its report was 
served upon complainant on May 13, 1950. Copies of the report 
of investigation and formal complaint were served upon respond- 
ent on May 10, 1950. Respondent filed an answer on May 25, 1950, 
in which rejection of the shipment was justified on the ground 
that the onions were not of the size called for in the contract 
between the parties. 


A hearing was held at Harrisburg, Pennsylvania, on November 
1, 1950. Respondent was represented by counsel. Complainant ap- 
peared in his own behalf. The record contains the oral testimony 
of complainant, Veril Baldwin; respondent partner, Serrell Sea- 
brun Wagner; the broker, Emmet Reed Albergotti; and also a 
supplemental report of investigation dated November 15, 1950, 
copies of which were served upon the parties. 


FINDINGS OF FACT 


1. Complainant, Veril Baldwin, is an individual whose address 
is Jackson, Michigan. 


2. Respondent, Harrisburg Daily Market, is a partnership com- 
posed of S. S. Wagner and J. D. Wagner, whose address is 931 
North 7th Street, Harrisburg, Pennsylvania. At the time of the 
transaction complained of herein, respondent was licensed under 
the act. 


3. On or about December 9, 1949, complainant contracted to 
sell respondent four carloads of U.S. No. 1 yellow onions, 50 to 
60 percent 2 inches and up, in 50-pound bags at the agreed price 
of $3.20 per bag delivered. Shipments were to be made during 
January 1950, at the rate of one carload per week. E. R. Alber- 
gotti, a broker of Roanoke, Virginia, acted as agent for both 
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parties in negotiating the contract. Copies of the broker’s standard 
memorandum of sale were received by both parties. Only the third 
carload, ART 21414, is involved in this proceeding. 


4, On or about January 15, 1950, the contract was modified by 
the parties to allow complainant to ship in the third carload onions 
averaging 60 to 70 percent 2 inches and larger. 


5. On or about January 17, 1950, complainant shipped from 
Stockbridge, Michigan, to respondent at Harrisburg, Pennsyl- 
vania, car ART 21414, containing 600 50-pound bags of U.S. No. 
1 grade yellow onions. On the same day complainant invoiced re- 
spondent in the amount of $1920 less freight of $216.30, or a 
total of $1703.70. These onions were federally inspected at ship- 
ping point on January 16 and 17, 1950, and received the following 
size certification: “Ranging from 1!4 to 314 inches, from 60 to 
80%, averaging approximately 70% by weight, 2 inches and 
larger in diameter.” 


6. Car ART 21414 arrived at destination in Harrisburg, Penn- 
sylvania, on or about January 21, 1950, and was placed on re- 
spondent’s private siding for unloading at 9:55 a.m. the same day. 
Following a personal inspection of the onions, respondent wired 


the broker at 6:08 p.m. on January 21, 1950, as follows: ‘Onions 
from Baldwin look too large.” This to remind you per phone Mon- 
day 16 could not use other than size purchased. Will secure Federal 
inspection Monday and advise.” Official inspection at Harrisburg 
showed the size of the onions as “Generally ranging from 114 to 
314, mostly 2 to 3 inches in diameter. Range from 55 to 85%, 
averaging approximately 70% 2 inches and larger in diameter.” 


7. On January 23, 1950, respondent notified complainant, 
through the broker, that the onions were rejected because they 
were too large. 


8. On January 25, 1950, car ART 21414 was diverted by com- 
plainant to Jersey City, New Jersey. The onions were promptly 
and properly resold by the Bushwick Commission Company, Inc., 
for net proceeds totaling $845.42, which sum was sent to and 
received by complainant. 


9. Formal complaint was filed within nine months after the 
cause of action accrued. 
CONCLUSIONS 


Did the parties modify their original contract specifying onions 
of 50 to 60 percent 2 inches and up so as to allow shipment of 
the third carload with onions having a size of 60 to 70 percent 
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2 inches and up? If the original agreement was not modified, then 
the complaint should be dismissed. If it was modified, then the 
only question to be determined is whether complainant delivered 
onions to the respondent which conformed to size specifications. 

Complainant testified that on January 16, 1950, he advised the 
broker two carloads of onions were available for shipment that 
week, one containing onions of a size 50 to 60 percent 2 inches 
and up, the other containing onions of a somewhat larger size, 
and that he requested the broker to wire confirmation in the event 
respondent agreed to accept the larger onions. The broker testified 
that he contacted respondent’s S. S. Wagner by telephone regard- 
ing acceptance of a larger size onion and that Wagner, while 
expressing a preference for 50 to 60 size, stated respondent would 
take a car of 60 to 70’s. The broker then sent complainant this 
wire: ‘“Reconversation Harrisburg wants 50—60s if possible but 
no larger than 60-70s.” Wagner, in testifying, admitted he in- 
formed the broker that he “wouldn’t mind if they were a little 
larger than 60 percent” and he “didn’t mind if they were a full 
60 percent.” In a letter dated May 2, 1950, addressed to the De- 
partment, Wagner stated, in part, that “Mr. Albergotti called me 
on January 16 regarding Baldwin’s desire to ship larger onions 
and my answer to him was that I did not mind if they were slightly 
larger than 50 to 60% .. .” 

That the broker and Wagner did in fact discuss a 60 to 70 per- 
cent range is evidenced by the broker’s wire to complainant 
wherein the limitation “no larger than 60—-70s” is set forth. No 
reason suggests itself why the broker would insert this size limi- 
tation unless they had discussed the point in their telephone 
conversation. As against Wagner’s testimony that respondent 
never agreed to any change in size from that called for in the 
original contract, we accept the testimony of a disinterested wit- 
ness, the broker, for concluding that respondent agreed to take a 
carload of 60 to 70 percent 2 inches and up onions, thus modifying 
the original agreement insofar as it affected the size specification. 

At the oral hearing, the attorneys representing respondent re- 
quested that the Regulatory Division obtain the notes of the in- 
spectors at both Stockbridge and Harrisburg. Photostatic copies 
of these notes were made the subject of a supplemental report of 
investigation. The notes of the inspector at Stockbridge show that 
eight samples were inspected and the percentage of onions 2 inches 
and larger was 70. The inspector’s notes made at Harrisburg 
show, in nine samples inspected, an actual range from 56 to 84 
percent of onions 2 inches and over, and an average of 71. Official 
notice is taken of the fact that federal inspectors of fresh fruits 
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and vegetables are under instruction to certify grades and size 
to the closest multiple of five. In accordance with such instruc- 
tions, the inspectors of car ART 21414 certified that the onions at 
shipping point and at destination averaged approximately 70 per- 
cent by weight 2 inches and larger in diameter. In our opinion the 
onions were in substantial, if not actual, compliance with the 
contract specification of 60 to 70 percent 2 inches and larger, and 
it is so concluded. 


At the oral hearing and in its brief, respondent contended that 
there was not a sufficient memorandum in writing of the amended 
contract to satisfy the Statute of Frauds of the State of Penn- 
sylvania. Such statute is not applicable to contracts made the 
subject of complaint under the Perishable Agricultural Commodi- 
ties Act. Rothenberg v. Rothstein, 183 F. 2d 524 (3rd Cir. 1950). 


It is concluded that respondent’s rejection of the car of onions 
was without reasonable cause and in violation of section 2 of the 
act. The onions were promptly and properly resold for net pro- 
ceeds of $845.42, which is $858.28 less than the net contract price 
of $1,703.70. Complainant should be awarded reparation in the 
amount of $858.28, with interest, and the facts should be pub- 
lished. 

ORDER 
_ Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $858.28, with interest thereon 
at the rate of 5 percent per annum from February 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2780) 


P. F. LIKINS COMPANY v. WALTER HOLM & COMPANY. PACA Doc. 
No. 5132. Decided April 27, 1951. 


Evidence—Burden of Proof—Failure to Establish Proof as to 
Abnormal Deterioration of Commodity 


Oo 


Where complainant sold and delivered to respondent a carload of U.S, No, 1 

tomatoes which so graded at point of shipment and which were handled 
under normal transportation service but which graded 40 percent U.S. 
No. 1 five days after arrival and acceptance by respondent because of 
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mechanical defects, held, this does not establish that the produce was 
abnormally deteriorated upon arrival.* 


Failure to Pay Purchase Price—Evidence—Effect of Failure to Sustain 
Burden of Proof as to Abnormal Deterioration 


Where respondent as a defense to a claim for the purchase price of a carload 
of tomatoes alleged that complainant, in violation of the terms of the 
contract, shipped tomatoes which arrived in a state of abnormal 
deterioration, held, since respondent failed to sustain its burden of 
proof, it is liable for the full purchase price of the shipment.* 


P. F. Likins Company, of Chula Vista, California, complainant pro se. Mr. 
James V. Robins, of Nogales, Arizona, for respondent. Mr. Edwin S. 
French, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted to recover the amount of $2,338 alleged to have been 
the purchase price of a carload of tomatoes sold and shipped by 
complainant, in November 1948, from Chula Vista, California, 
to respondent in Nogales, Arizona, and accepted by respondent. 


Informal complaint was received by the Department on Janu- 
ary 28, 1949. Formal complaint was filed March 8, 1949. Copies 
of the report of investigation and formal complaint were served 
upon respondent April 29, 1949. A copy of the report of investiga- 
tion was served upon complainant on April 30, 1949. 

On May 31, 1949, respondent filed an answer alleging that com- 
plainant warranted that the tomatoes were U.S. No. 1 grade 
‘and in suitable shipping condition, but that the tomatoes shipped 
did not conform with the terms of the contract and showed ab- 
normal deterioration, and that, therefore, respondent is not in- 
debted to complainant. 

A hearing was held in Nogales, Arizona, April 3, 1950, at which 
complainant P. F. Likins appeared and testified in his own behalf. 
Respondent was represented by its president, Walter Holm, and 
by its attorney. 

FINDINGS OF FACT 

1. Complainant is an individual, P. F. Likins, doing business 

as P. F. Likins Company, whose address is Chula Vista, California. 


2. Respondent is a corporation, Walter Holm & Company, Pre- 
packagers of Fancy Tomatoes, but trading as Walter Holm & 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Company. The address of the respondent is Nogales, Arizona. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about November 24, 1948, in the course of interstate 
commerce, complainant sold to respondent 668 lugs of U.S. No. 
1 grade tomatoes, PFL brand, loaded in car PFE 63503, at $3.50 
per lug, f.o.b. Chula Vista, California, or for a total purchase 
price of $2,338. 

4. The tomatoes in car PFE 63503 were inspected by a Federal 
inspector while they were being loaded in Palm City, California, 
from November 19 to November 23, 1948, and certified to be 
U.S. No. 1 grade, generally mature green, with no decay. 


5. Car PFE 63503 arrived in Nogales, Arizona, on November 
26, 1948, and the car was spotted by respondent’s plant the morn- 
ing of November 27. The tomatoes were unloaded that day. 


6. Respondent’s Mr. Holm examined three or four lugs of these 
tomatoes when they were unloaded and stated that they looked 
all right at that time. The tomatoes were placed in respondent’s 
ripening room in the original lugs and remained there from No- 
vember 27 to December 1, 1948. 


7. On December 1, 1948, respondent commenced to strip the 
tomatoes (removed the paper wrappers) in its plant, for the pur- 
pose of repacking, and was dissatisfied with their appearance. 
At respondent’s request, Federal inspection was made the same 
day and the certificate shows the following: 

“Quality and condition: Tomatoes approximately 66% mature 

green, 24% turning, 6% firm ripe; generally firm and well de- 

veloped, mostly smooth and well formed, some fairly smooth 
and fairly well formed. 

“Defects 24% to 92%, averaging approximately 60%, consist- 

ing of 22% bruises, 13% shoulder checks, remainder mostly 

mechanical injury and including in most samples 4% to 8% 

decay, in some samples none, averaging 4% for lot. 

U.S. No. 1 quality, 



































“Grade: Averages approximately 40% 

4% decay.” 

8. After receiving the Federal inspection certificate, the re- 
spondent wired complainant on December 1, 1948, as follows: 

“WE STARTED STRIPPING TOMATOES OUT OF CAR PFE 

63503 TODAY AND FOUND IMPOSSIBLE TO REPACK 

AND REQUESTED GOVERNMENT INSPECTION. THESE 
TOMATOES NOW GRADE 40 PERCENT U.S. ONE WITH 
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4 PERCENT AVERAGE DECAY UNDER CIRCUMSTANCES 
IT WILL BE IMPOSSIBLE FOR US TO ACCEPT THIS CAR 
ON ORIGINAL BASIS WILL HANDLE FOR YOUR AC- 
COUNT SALVAGING WHAT WE CAN PRESUME THIS 
WILL MEET YOUR APPROVAL.” 


9. Attempts were made by compainant and respondent to reach 
a compromise settlement, but without success. 


10. Respondent sold 190 lugs of these tomatoes for net pro- 
ceeds of $294.14. The remaining 478 lugs of tomatoes were 
dumped. 


11. Formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


This was a sale by description of U.S. No. 1 tomatoes, f.o.b. 
shipping point, and thus the contract called for tomatoes which 
graded U.S. No. 1, and which were in suitable shipping condition 
at the time of shipment. The tomatoes involved herein were sent 
to the packing plant as soon as they were picked in the field, and 
loaded in the railroad car immediately after they were packed. 
Federal inspection was made during the loading which lasted 
from 2:00 p.m., November 19, 1948, to 4:00 p.m., November 23, 
1948, and the inspection certificate indicates that the tomatoes 
graded U.S. No. 1. The tomatoes were shipped November 24, 
1948, from Chula Vista, California, and arrived in Nogales, Ari- 
zona, November 26, 1948, a distance of approximately 530 miles. 
The tomatoes were unloaded November 27, 1948, and respondent 
examined the tomatoes in three or four lugs and was satisfied with 
them. The tomatoes were placed in respondent’s ripening room, 
where they remained for four days. On December 1, 1949, re- 
spondent removed the paper wrappers for the purpose of repack- 
ing and discovered that the tomatoes were spotted and bruised. 
The Government inspection made December 1, 1948 showed ap- 
proximately 60 percent defects, consisting of mechanical injury, 
bruises, and shoulder checks, and an average of 4 percent decay. 


Suitable shipping condition is defined in the regulations (7 CFR 
46.24(j)) to mean in relation to direct shipments that, at the 
time of billing, the commodity is in condition which, if the ship- 
ment is handled under normal transportation service and condi- 
tions will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale. With respect to prov- 
ing a breach of the warranty of suitable shipping condition, the 
burden is upon respondent. Consequently in this instance, in the 
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absence of evidence that the shipment was not handled under nor- 
mal transportation service and conditions, the burden of proving 
that the defects evidenced by the December 1 inspection were 
present in the tomatoes prior to shipment falls upon respondent. 


The inspection report of December 1 does not in itself prove 
that the tomatoes were abnormally deteriorated upon arrival. 
Although this point is disputed, it appears that the tomatoes were 
first inspected at destination five days after arrival. Thus, the 
mechanical defects, which precluded the entire shipment from 
grading U.S. No. 1 on December 1, could just as well have de- 
veloped after arrival of the produce at destination as prior to 
arrival. Respondent offers a number of hypotheses on how the 
produce could have been injured before shipment but at the same 
time complainant submits a number of possibilities on how the 
defects could have occurred while the tomatoes were in respond- 
ent’s control. Neither party sustains its contentions with evidence 
but since respondent has the burden of proof on this issue, he 
must fail. Admittedly the task of proving how and when the 
produce was bruised is difficult but this does not relieve respondent 
of liability. 


Respondent stresses the fact that the inspection at the point of 
origin covered five days while the produce was being loaded and 
that he was unaware of such fact at the time of purchase. Whether 
the extended loading period materially affected the condition of 
the tomatoes is very questionable. It is unlikely that the 60 percent 
of defects which were mechanical in nature would have been 
thereby aggravated were it acknowledged that the defects were 
then present. Probably the extent of decay would be influenced by 
the delay in loading but this is inconsequential here since the to- 
matoes only showed an average of four percent decay when in- 
spected seven days after shipment, which we do not consider 
abnormal. 
































We conclude that pursuant to a contract entered into by the 
parties complainant shipped to respondent a carload of tomatoes 
which respondent accepted upon arrival. Since respondent has 
failed to show by a preponderance of the evidence that the toma- 
toes were not in suitable shipping condition or that complainant 
breached the contract in any other respect, respondent is liable 
for the full contract price of $2,338. Failure to pay said contract 
price constitutes a violation of section 2 of the act. Accordingly, 
complainant should be awarded reparation in the amount of 
$2,338, plus interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,338 with interest thereon at the CRYS 


rate of 5 percent per annum from December 1, 1948, until paid. BI 
The facts and circumstances as set forth herein shall be pub- (1 
lished. 


Copies hereof shall be served upon the parties. 
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COURT DECISIONS 


CRYSTAL LAKE DAIRY COMPANY, a corporation v. CHARLES F. 
BRANNAN, Secretary of Agriculture, United States of America.* 
(U.S.D.C., N.D. Ill.). Decided February 20, 1951. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 


No. 50—C-275 


Validity of Amendment to Order No. 41 


Where plaintiff brought a review action challenging the ruling of the 
Judicial Officer upholding an amendment to Order No. 41 regulating the 
handling of milk in the Chicago, Illinois milk marketing area, which was 
effective only for the month of November 1947, on the ground that the 
amendment was unlawful for various reasons alleged in the petition, 
the court sustained the Judicial Officer’s decision denying the relief 
requested by plaintiff and dismissing the petition.** 


Justiciable Interest—Challenge of Validity of 
Amendment to Order No. 41 


Where no obligation of any kind has at any time been imposed on the 
plaintiff or on its alleged predecessor, because of the operation of the 
challenged amendment, but an obligation was imposed upon the co- 
petitioner Momence Milk Cooperative Association for milk handled 
by it during the month of November 1947 and the obligation was paid 
by Momence, the court held that Momence had a justiciable interest in 
challenging the lawfulness of the amendment, but since Momence has 
not appealed the adverse final ruling of the Judicial Officer, such ruling 
accordingly is final with respect to the Momence obligation.** 


Lack of Justiciable Interest as Not Justifying 
Institution of Action 


In the absence of a justiciable interest involving a past, present or threatened 
injury to personal or property rights of the claimant, no action may be 
instituted by him before a court of law or equity asserting the invalidity 
of the action complained of.** 


Limitation of Judicial Review of Ruling of 
Judicial Officer 


The character of the court’s review is limited to a determination of whether, 
on the administrative record, the ruling of the Secretary is in accordance 
with law. The ruling of the Judicial Officer is final and conclusive 
and there is substantial evidence in the record supporting it. The court 
may not weigh the evidence and substitute its own independent findings 
for that of the Judicial Officer. A trial de novo cannot be conducted.** 

*9 A. D. 185, case before Judicial Officer.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—Ed, 
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Actions of Secretary Justified by Evidence 


In this case the court held: (1) that the evidence presented at the hearing 
justifies the Secretary’s conclusion that there was an_ insufficient 
“cushion” or reserve supply of milk to meet unrestricted distant market 
demands, as well as necessary marketing area needs; (2) that in such 
circumstances, the Secretary was justified in correcting the pricing of 
milk subject to Order No. 41, as required by § 8c (18) of the act so as 
to “insure a sufficient quantity of pure and wholesome milk” in the 
marketing area for the remainder of the short supply season in 1947, 
as well as to obtain for the pool the true value of this milk going to 
distant markets in the short supply season of the year; (8) that the 
record also justifies the amount of the premium adopted by the 
Secretary; (4) that on the basis of the promulgation record the Secretary 
was justified in finding that the use or disposition of the milk to far 
distant markets not associated with the Chicago marketing area or 
Chicago milkshed was a use of milk requiring separate classification 
and pricing so as to accomplish the declared purposes of the act.** 


Compliance with Requirements of Notice of 
Promulgation Hearing 
In view of the expiration of three full days between the date of publication 
of the notice of the promulgation hearing and the date of hearing in the 
instant case, the notice requirements established by the act and the 
rules of practice were met.** 


Evidence—Burden of Proof Showing Unlawful Action 
Since petitioner has failed to meet its burden of showing that the actions 
complained of were unlawful, the ruling of the Judicial Officer is final 
and conclusive as there is substantial evidence in the record supporting 
it, and the evidence in the record indicates that the ruling and acts 
complained of were wholly in accordance with law.** 


Weighing of Evidence by Court 
The court may not weigh the evidence and substitute its own independent 
findings for that of the Judicial Officer.** 


John J. Toohey, attorney for plaintiff. 


Otto Kerner, Jr., United States Attorney, J. Stephen Doyle, Jr., 
Special Assistant to the Attorney General, and Julius C. 
Krause, Attorney, Office of the Solicitor, United States De- 
partment of Agriculture, for defendant. 


Philip L. Sullivan, Judge. 


This review action was instituted by the plaintiff corporation 
pursuant to §8c(15)(B) of the Agricultural Marketing Agree- 
ment Act of 1937, as amended, to review the ruling of the Judicial 
Officer of the U.S. Department of Agriculture in an administra- 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 








ring 
ient 
rket 
such 
y of 
) as 
the 
947, 
to 
the 
the 
ary 
far 
or 
ion 


ion 
the 
the 


ns 
1al 
ng 
cts 


nt 











10 A.D. CRYSTAL LAKE DAIRY CO. v. BRANNAN 601 


tive proceeding jointly brought and maintained before the Sec- 
retary of Agriculture pursuant to §8c(15) (A) of said Act, by one 
T. J. Connelly, an individual doing business as Crystal Lake Dairy 
Company, and another. Subsection (15) (A) provides in substance 
that a handler subject to a marketing order issued by the Secre- 
tary of Agriculture under §8c of the Act may file a written peti- 
tion with the Secretary of Agriculture, in accordance with regula- 
tions made by the Secretary of Agriculture with the approval of 
the President, claiming that any such marketing order or any 
provision thereof or any obligation imposed in connection there- 
with is not in accordance with law and praying for appropriate 
relief. After a hearing in accordance with such regulations, the 
Secretary is required to make a ruling upon the prayer of such 
petition which shall be final unless found to be not in accordance 
with law upon proper appeal to a district court in accordance with 
§8¢(15) (B). Subscribed (15) (B) provides in substance that fed- 
eral district courts have jurisdiction in equity to review such 
ruling of the Secretary of Agriculture provided a bill in equity 
is filed within twenty days of the date of entry of such ruling 
requesting a review thereof. 


In the present case the rulings sought to be reviewed in this 
action were made by the Judicial Officer of the U.S. Department 
of Agriculture acting as and for the Secretary of Agriculture, in 
a joint proceeding brought under §8c(15)(A) by the said T. J. 
Connelly and another milk handler, Momence Milk Cooperative 
Association, in which it was claimed by the co-petitioners that an 
amendment to the order, as amended, regulating the handling of 
milk in the Chicago, Illinois milk marketing area, (Ordér No. 41, 
7 CFR Part 941), which was effective only for the month of 
November, 1947, was unlawful for various reasons alleged in the 
petition. Connelly and Momence were both milk handlers subject 
to the regulation of Order No. 41 in the month of November, 1947, 
during which month the contested amendment to Order No. 41 
was effective. After due consideration of this joint petition in 
accordance with the regulations governing such proceedings the 
relief requested by the co-petitioners was denied and the joint 
petition was dismissed. 

Within twenty days after the issuance of the final ruling by 
the Judicial Officer on February 10, 1950, the present action was 
instituted by the plaintiff to review such ruling. 

It is the defendant’s position that plaintiff has no standing in 
this court to maintain this review proceeding. 
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It is a basic principle of law that to maintain an action, a plain. 
tiff must show that he has suffered some injury to his personal 
or property rights, or that some injury is threatened, by virtue 
of the matters complained of in his complaint. 

The plaintiff in the present case does not and cannot meet these 
elementary requirements for the institution and maintenance of 
an action before the courts. No obligation or charge was imposed 
on plaintiff or its alleged predecessor under the challenged 
amendment nor can plaintiff be so charged or damaged in the 
future. 

The amendment to Order No. 41 which is in question provided 
that for the month of November, 1947 any milk handled by any 
handler subject to Order No. 41 which was disposed of in fluid 
form as milk or cream outside of a defined area was to be sepa- 
rately classified and priced at a specific price. 

As set forth in the affidavit of A. W. Colebank, the market 
administrator of Order No. 41, which is annexed to defendant’s 
motion for summary judgment, no obligation of any kind has at 
any time been imposed on the plaintiff or on T. J. Connelly, its 
alleged predecessor, because of the operation of the said amend- 
ment. Such an obligation was imposed upon the co-petitioner 
Momence Milk Cooperative Association for milk thus handled by it 
during the month of November, 1947 and the obligation was paid 
by Momence. Momence thus had a justiciable interest in challeng- 
ing the lawfulness of the amendment, but Momence has not 
appealed the adverse final ruling of the Judicial Officer and such 
ruling accordingly is final with respect to the Momence obligation. 

The courts have held that in the absence of a justiciable interest 
involving a past, present or threatened injury to personal or prop- 
erty rights of the claimant, no action may be instituted by him 
before a court of law or equity asserting the invalidity of the 
action complained of. 

It is apparent that there is no real controversy of any kind 
between the Government and this plaintiff involving any past, 
present or threatened injury to the plaintiff under the amendment. 

Defendant asserts that the contested amendment to Order No. 
41, as well as the ruling of the Judicial Officer upholding its valid- 
ity, were fully in accordance with law. 

The courts have held that under §8c(15)(B) of the Act the 
character of the court’s review is limited to a determination of 
whether, on the administrative record, the ruling of the Secretary 
is in accordance with law. The ruling of the Judicial Officer is 
final and conclusive if there is substantial evidence in the record 
supporting it. The court may not weigh the evidence and substi- 
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tute its own independent findings for that of the Judicial Officer. A 
trial de novo cannot be conducted. Ogden Dairy Co. v. Wickard, 
157 F. (2) 445; Bailey Farm Dairy Company v. Jones, 61 F. 
Supp. 209, aff’d 157 F. (2) 87. 

The amendment to Order No. 41 which is challenged by the 
plaintiff is related to the classification and pricing provisions of 
Order No. 41 and provided in substance that during the month 
of November, 1947 all milk subject to the order which was shipped 
in the form of fluid milk or fluid cream to points outside of a 
designated area, defined in Order No. 41 as the surplus milk 
manufacturing area, was to be separately classified and priced 
somewhat higher than milk disposed of in similar form within the 
said area. 

The amendment was duly promulgated in accordance with rules 
of procedure duly issued by the Secretary of Agriculture with the 
approval of the President. A notice of a public hearing was pub- 
lished in the Federal Register on September 20, 1947, notifying 
all interested persons of a public hearing on proposed amendments 
to begin in Chicago on September 24, 1947. Notices of the pro- 
posed hearing also were duly mailed to all interested persons, 
including the plaintiff. 

The several proposals in the notice of hearing all dealt with 
the emergency problem of threatened shortages of milk in the 
Chicago marketing area because of unduly large diversions of 
Chicago approved milk to far distant points. The proposed amend- 
ment was thereafter approved by the necessary two-thirds major- 
ity of producers subject to the order and the amendment was made 
effective for the month of November, 1947. 

It is defendant’s assertion that the contested amendment to 
Order No. 41 was supported by substantial evidence in the promul- 
gation hearing record. 

Under §8c(18) of the Act, the Secretary is required by law to 
establish such prices for milk which is regulated by a milk mar- 
keting order as will “insure a sufficient quantity of pure and 
wholesome milk” for the marketing area. One of the basic consid- 
erations in pricing milk subject to an order must be that the prices 
established will have the effect of providing a sufficient supply of 
pure and wholesome milk for the marketing area, in this case the 
Chicago, Illinois marketing area. 

At the promulgation hearing witnesses representing milk dis- 
tributors in the Chicago marketing area testified that in August, 
1947, which was the month just preceding the hearing, and in 
previous years during the fall short supply season, they had ex- 
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perienced great difficulty in obtaining their necessary supplies 
of milk and in many instances had been unable to meet the fluid 
milk and cream requirements of consumers in the marketing area. 

The record also showed that while Chicago was experiencing 
the August, 1947 shortage and during similar shortages in other 
years, large quantities of fluid milk and cream subject to the Chi- 
cago order were being sent to distant markets not related to the 
Chicago milkshed or marketing area. 

The Secretary’s conclusion that there was an_ insufficient 
“cushion” or reserve supply of milk to meet unrestricted distant 
_ Market demands, as well as necessary marketing area needs, thus 
was fully justified by the evidence presented at the hearing. In 
such circumstances, the Secretary was justified in correcting the 
pricing of milk subject to Order No. 41, as required by §8c(18) 
of the Act so as to “insure a sufficient quantity of pure and whole- 
some milk” in the marketing area for the remainder of the short 
supply season in 1947, as well as to obtain for the pool the true 
value of this milk going to distant markets in the short supply 
season of the year. 

The record also justifies the amount of the premium adopted 
by the Secretary. It showed that other markets far distant from 
the milkshed were offering very substantial premiums for supple- 
mentary supplies of milk and cream during the critical months 
when the marketing area was in short supply but were not assum- 
ing any responsibility for the flush period surpluses necessarily 
associated with such short season withdrawals of milk. This situ- 
ation placed Chicago marketing area dealers at a disadvantage in 
competing with distant markets for critically needed milk sup- 
posedly produced primarily for the marketing area and carried 
- by the Chicago pool the year round. On this basis, the record 
justified potential equalification premiums of up to about 84 cents, 
as proposed by the Associated Milk Dealers, so that Chicago 
handlers could be placed in a competitive position reasonably 
comparable to dealers in distant markets; and so as to obtain, 
for the pool, the true value of such outgoing shipments of milk, 
as reflected by such premiums paid by distant market purchasers. 

On the basis of the promulgation record the Secretary was jus- 
tified in finding that the use or disposition of this milk to far 
distant markets not associated with the Chicago marketing area 
or Chicago milkshed was a use of milk requiring separate classifi- 
cation and pricing so as to accomplish the declared purposes of 
the Act. One of the basic principles of the Act as expressed in 
§8c(18) which fixes standards for establishing pricing structure 
is to insure a sufficient supply of pure and wholesome milk for 
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the marketing area and be in the public interest. Any pricing 
structure which, because of price disparities, results in diversion 
of milk away from the marketing area in times when the market- 
ing area requires the milk to meet its minimum needs would be 
contrary to the expressed purpose of §8c(18). It was to remedy 
this situation that the Secretary, acting under authority contained 
in §8c(5)(A) and 8c(18) of the Act altered the pricing structure 
so as to alleviate the pricing disparities which had resulted in un- 
warranted diversions of milk away from the Chicago marketing 
area for which the order was set up. The classification and pric- 
ing of milk so as to assure a sufficient supply of wholesome milk 
to the marketing area is one of the basic principles of milk regula- 
tion as set forth in the Act. 

It is the Government’s contention that the notice of the promul- 
gation hearing was adequate. The notice of hearing was published 
in the Federal Register on September 20, 1947. The hearing was 
held on September 24 and 25, 1947, or at least three days after 
the date of publication. 

Section 8c(17) of the Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 608c(17)), provides that notice 
of a hearing upon a proposed amendment or an order issued pur- 
suant to §8c, given not less than three days prior to the date fixed 
for such hearing, shall be deemed due notice thereof. 

In view of the expiration of three full days between the date 
of publication of the notice and the date of hearing in the instant 
case, the notice requirements established by the Act and the Rules 
of Practice were met. 

The plaintiff has failed to meet its burden of showing that the 
actions complained of were unlawful. The ruling of the Judicial 
Officer is final and conclusive if there is substantial evidence in 
the record supporting it. The evidence in the record indicates that 
the rulings and actions complained of were wholly in accordance 
with law. The court may not weigh the evidence and substitute its 
own independent findings for that of the Judicial Officer. Accord- 
ingly, defendant’s motion for summary judgment should be 
granted; plaintiff’s motion for judgment should be denied; and 
the complaint herein dismissed on the merits, with costs. 





BOOKS AND RECORDS 

Respondent is ordered to keep such accounts, records 
or memoranda as clearly and fully disclose all 
transactions involved in their business____.______- 


. CEASE AND DESIST 
VIOLATION OF ACT 





APRIL 1951 


PACKERS AND STOCKYARDS ACT, 1921 


Respondent, registered under the act as a market 
agency and as a dealer at the Union Stock Yards, 
Chicago, Illinois, is ordered to cease and desist 
in order buying transactions from turning over 
hog purchase orders to dealers for filling at 
the dealer’s prices while charging an order 
buyer’s commission, and shall cease and desist 
from falsely reporting to the buyer-principals 
the names of the sellers of the hogs_.--------_-- 


Respondent, registered under the act as a market 
agency, clearor and dealer at the Union Stock 
Yards, Chicago, Illinois, is ordered to cease and 
desist in order buying transactions from turning 
over hog purchase orders to dealers or others 
for filling while charging the buyer-principal 
an order buyer’s commission and shall cease 
and desist from falsely reporting to the buyer- 
principals the names of the sellers of the hogs_- 


Respondent, registered under the act as a market 
agency to buy livestock on a commission basis at 
the Union Stock Yards, Chicago, Illinois, is or- 
dered to cease and desist in order buying trans- 
actions from turning over hog purchase orders 
to dealers for filling at the dealer’s prices while 
charging an order buyer’s commission, and shall 
cease and desist from falsely reporting to the 
buyer-principals the names of the sellers of the 
hogs, from making false entries in his accounts 
and records and from failing to assess the lawful 
charges for his hog buying services___-_----~-- 


Upon admission of facts and consent to entry of 
the order herein, respondent and her new 
partner are ordered to cease and desist from 
“substituting” other and lighter hogs weighed 
to “off the market” purchasers and billing and 
collecting on the basis of the weights of the 
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APRIL 1951 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


CEASE AND DESIST—Continued No. 
‘.. VIOLATION OF AcT—Continued 
heavier hogs, and respondent is directed to keep 
proper books. and reeords.......... 2.42 ns 


DISMISSAL 


COMPLIANCE WITH MAKING IMPROVEMENT IN SERVICES 

Complaint: regarding inadequate services and 

facilities dismissed inasmuch as respondent has 

made some improvements in services and 

facilities and agreed to make additional im- 
provements 


WITHDRAWAL OF COMPLAINT 
Since complainant informed a representative of 
the Livestock Branch that he preferred to with- 
draw the complaint rather than to go to a 
hearing, the complaint should be considered as 
withdrawn and is hereby dismissed___-_------- 


ORDER BUYER 
RESPONSIBILITY OF, IN FURNISHING REASONABLE STOCK- 
YARD SERVICES 
An order buyer has a high degree of responsi- 
bility to assure the filling of orders at circum- 
stances most favorable to his principal which 
requires that he “shop around” at arms length 


in -the-competitive market. .......-...........< 
2755:495; 2756:502. 


RATES AND CHARGES 


MODIFICATION OF 

Upon agreement of parties and opportunity for 
the public to be heard, respondent’s petition 
requesting authority to make certain modifica- 
tions in Tariff No. 12, granted, and the order 
of February 20, 1951 is amended so as to permit 
the filing of a new tariff providing for the 
modifications sought by petitioner-- 


Upon. petition, answer, and opportunity for mem- 
bers of the public to be heard, petition requesting 


modification of rates granted___------------ a 
2751:484; 2752:486. 


REDUCTION IN 
Upon petition, answer, and opportunity for mem- 
bers of the public to be heard, petition requesting 


reduction in rates granted___-.--------- sancti 2 
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APRIL 1951 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


REGISTRATION No. 


SUSPENSION OF, HELD IN ABEYANCE 

For “substituting” other and lighter hogs weighed 
to “off the market” purchasers and billing and 
collecting on the basis of the weights of the 
heavier hogs in violation of the act, respondent’s 
registration is suspended for a period of six 
months, the suspension to be held in abeyance 
unless one of the respondents shall violate the 
act again within 5 years 


SUSPENSION OF REGISTRATION 


For violation of act by “substituting” other and lighter 
hogs weighed to “off the market” purchasers and 
billing and collecting on the basis of the weights 
of the heavier hogs 


VIOLATION OF ACT 


Acquiescence by principals does not legalize the com- 
mission of 
2755:498; 2756:508. 


By “substituting” other and lighter hogs weighed to 
“off the market” purchasers and billing and collect- 
ing on the basis of the weights of the heavier hogs_- 


Turning over hog purchase orders to dealers for filling 
at leaders’ prices 
2755:498; 2756:508. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABNORMAL TRANSPORTATION SERVICE 
Effect of, on warranty of suitable shipping condition__ 2773 


CONSTRUCTIVE ACCEPTANCE 
Effect of failure to take possession of commodity after. 2765 


CONTRACT OF PURCHASE AND SALE 
Duration of offer to enter into 


Shipment of commodity excused by impossibility of 
performance of 


COUNTERCOMPLAINT 


DISMISSAL OF, FOR FAILURE TO FILE WITHIN LIMITATION 
PERIOD 

Where the evidence shows that the purchaser 

constructively accepted two shipments of water- 
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APRIL 1951 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


COUNTERCOMPLAINT—Continued No. Page 


DISMISSAL OF, FOR FAILURE TO FILE WITHIN LIMITATION 
Prer1op—Continued 
melons thereby becoming liable to the seller for 
the purchase price thereof and the seller’s 
countercomplaint to an action for damages filed 
by the purchaser was not filed within nine 
months from accrual of the cause of action 
alleged by the seller, it is held, that the Depart- 
ment has no jurisdiction over the counter- 
complaint and it must necessarily be dismissed -_- 


DAMAGES 


CALCULATION OF 
Where complainant fails to spell out in detail the 
items and amounts considered in establishing 
the damages claimed in a default proceeding, 
held, damages are calculated on the basis of 
items and amounts submitted by the Department 


Failure to show basis for recovery of 


MEASURE OF, BASED ON— 
SUMAN CE Osi is i ses sli hes eee 


MEASURE OF, BASED UPON REPLACEMENT PURCHASE 

Where the buyer of two cars of watermelons 
brought an action against the seller, alleging 
failure to deliver in accordance with contract 
specifications, and set up as a basis for such 
damages the purchase by complainant of two 
replacement cars of watermelons, it is held, that, 
in order to award damages on this basis, it must 
appear that there was a failure to deliver on 
the part of the seller or that there was a 
justifiable rejection by the buyer, and that the 
buyer exercised due diligence to minimize the 
damage by promptly purchasing watermelons of 
the same or similar grade or quality at the 
best price obtainable, if similar goods were 
available 


DEFAULT 
Admission of facts alleged in complaint by_---------- 
2762:520; 2764:530; 2766:539; 
2767:541; 2774:576; 2775:578; 
2776 :580. 


Waiver of oral: heavintt: (ilsnoncc ns nce ccs 
2762:520; 2764:530; 2766:539; 
2767 :541; 2774:576; 2775:578; 
2776 :580. 
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APRIL 1951 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DEFENSES No. Page 
Burden of proof of affirmative defense______-_------- 2777 : 583 


DISMISSAL 


Claim for shrinkage loss dismissed for failure to meet 
out-of-state standards 


Counterclaim dismissed for failure to file within limi- 
tation period 


FAILURE TO SHOW BASIS FOR RECOVERY OF REPARATION 
AWARD 

Where the evidence shows that complainant-pur- 
chaser of two cars of watermelons constructively 
accepted the shipments by reason of failure to 
notify the shipper of the results of inspection 
and intention to reject within a reasonable time, 
under the regulations, it is held, that the pur- 
chaser became liable to respondent-seller for the 
purchase price of the melons, less any damages 
the purchaser could prove resulted from the 
seller’s breach of warranty, but that since the 
purchaser has not paid the purchase price or 
any part thereof, it has no basis for recovery 
and its complaint for damages should, therefore, 

be dismissed 


FAILURE TO SHOW EXISTENCE OF CONTRACT 

Where respondent seller authorized a broker as its 
agent to sell five carloads of onions to com- 
plainant on particular terms, but the broker, in 
negotiating the contract, offered the onions on 
other terms, held, no contract resulted because 
there was never mutual assent between the 
parties, and therefore, the complaint should be 
dismissed 


FAILURE TO SHOW PRINCIPAL’S LIABILITY TO SUB-AGENT 
Where respondent-seller engaged a broker, also 
named as a respondent, to sell a lot of frozen 
red raspberries, and that broker, in turn, em- 
ployed complainant as his correspondent broker, 
held, respondent-seller is not liable to com- 
plainant-broker for his compensation in the 
transaction in the absence of a showing that 
respondent-seller intended, by its approval of 
such arrangement, to adopt complainant as its 
sub-agent, assuming responsibility for his con- 
duct and accepting the sub-agent’s responsibility 
to it, and, therefore, the complaint against the 
seller should be dismissed 
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APRIL 1951 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued No. Page 


Petition for reconsideration and reopening dismissed 
for failure to show error in prior decision 


Petition for reconsideration of prior order, dismissed, 
for failure to show error 


EVIDENCE 
Burden of proof of affirmative defense 


FAILURE TO ESTABLISH PROOF AS TO ABNORMAL DE- 
TERIORATION OF COMMODITY 
Where complainant sold and delivered to respond- 
ent a carload of U.S. No. 1 tomatoes which so 
graded at point of shipment and which were 
handled under normal transportation service 
but which graded 40 percent U.S. No. 1 five 
days after arrival and acceptance by respondent 
because of mechanical defects, held, this does 
not establish that the produce was abnormally 
deteriorated upon arrival 2780 


MODIFICATION OF CONTRACT 
Evidence established that contract for four car- 
loads of onions size 50 to 60 percent 2 inches 
and up in diameter was modified to allow ship- 
ment in the third carload of onions size 60 to 70 
percent 2 inches and up 


IMPOSSIBILITY OF PERFORMANCE 
Shipment of commodity excused by 


JOINT ACCOUNT AGREEMENT 


Violation of act by reason of failure to pay on 


LIMITATION PERIOD 


Dismissal of counterclaim for failure to file within__--_ 


MODIFICATION OF CONTRACT 


Evidence of 


NOTICE 


Effect of failure to give, of rejection of commodity ---- 


OFFER AND ACCEPTANCE 


DURATION OF OFFER 
Where respondent-seller made a speculative offer 
by proposing to sell to complainant five carloads 











612 


APRIL 1951 


of onions to be delivered in two to three weeks 
and requesting that complainant accept “by re- 
turn mail”, held, that in the absence of some 
indication by the seller that it intended the offer 
to be of greater duration, such offer expired 
after a reasonable time unless otherwise revoked, 
and that such reasonable time is less than 
three or four days from the time the offer was 
I a SA I ee 


PARTNERSHIP 


Effect of failure to pay on joint account agreement 
MTN a a 


PRACTICE AND PLEADING 


Burden of proof of affirmative defense ----..-------- 


PRINCIPAL AND AGENT 
Effect of deviation from terms of contract by agent-_--_- 


LIABILITY OF AGENT FOR MISREPRESENTATION OF PUR- 
CHASE PRICE 


Where respondent-agent wilfully misrepresents to 


complainant-buyer the purchase price of the 
apples as being $2.50 per ton higher than actually 
quoted by respondent-seller, without the latter’s 
knowledge, held, respondent-agent must remit 
the overcharge to complainant in addition to 
being precluded from recovering brokerage and 
the claim against respondent-seller is without 
DRT ocean debate eke oes 


LIABILITY OF SELLER’S AGENT TO HIS CORRESPONDENT 
Where seller’s broker engaged complainant to act 


as his associate broker in sale of commodity of- 
fered by seller and promised to pay him one-half 
of whatever brokerage fees he received from 
the seller, held, the seller’s broker, under his 
contract with complainant, is under no duty to 
pay complainant a brokerage fee in the trans- 
action until he receives such fee from the seller__ 


Principal’s liability to sub-agent.......-.-.--------- 
Responsibility of agent taking charge-...----------.. 
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Respondent’s petition for reconsideration of an 
order awarding reparation to complainant is 
denied since it appears that the previous order 
is supported by the evidence and the law appli- 
CONG ONGOING a S 


RECONSIDERATION AND REOPENING 
DENIAL OF PETITION FOR 


Where, after an order was issued denying repara- 
tion on the ground that complainant-seller had 
failed to prove that the commodity shipped to 
respondent was of the quality and condition 
required by the contract between the parties, 
complainant filed a petition for reconsideration 
and to reopen the proceeding for the purpose 
of introducing additional evidence, but failed to 
show any error in the order or good reason 
for reopening, complainant’s petition for re- 
consideration and petition to reopen is denied 
without service on the other party___-_------- 


REJECTION OF COMMODITY 


EFFECT OF FAILURE TO NOTIFY SHIPPER OF 
Where the record indicates that respondent-seller 


tendered to complainant-purchaser two cars of 
watermelons which were not up to contract 
specifications, but complainant failed to notify 
respondent of the results of a Federal inspection 
within an hour after receiving verbal or written 
notice thereof and of complainant’s rejection of 
the melons, it is held that complainant is deemed 
to have constructively accepted the shipments, 
thereby waiving its right to terminate the con- 
tract for breach of warranty by the shipper but 
retaining its right to claim damages as a result 
of such breach. It is further held that com- 
plainant’s refusal to take possession of the 
watermelons after the constructive acceptance 
constituted a rejection without reasonable cause 
within the meaning of section 2 of the act__---- 


Rejection without reasonable cause____-------------- 
2779:591. 
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570 


532 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION No. Page 


FAILURE TO PAY BALANCE OF PURCHASE PRICE 

Where complainant alleged that respondent pur- 
chased a truckload of cucumbers and paid part 
of the purchase price but failed to pay the 
balance due, and where respondent did not file 
an answer, it is held, respondent’s failure to 
file an answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s 
failure to pay the full purchase price is a 
violation of the act, for which complainant 
should be awarded reparation 


Where complainant sold to respondent a truckload 
of tomatoes but the latter failed to pay the 
balance of the purchase price, and failed to 
answer the complaint, held, that respondent’s 
failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint, and 
its failure to pay the balance of the purchase 
price is a violation of the act, for which repara- 
tion should be awarded complainant 


Where respondent alleged, as a defense to a com- 
plaint against it to recover the unpaid balance 
of the purchase price of a shipment of potatoes, 
that it suffered damages due to delay in delivery 
caused by overloading, it is held, that since 
respondent failed to support its defense, com- 
plainant is entitled to an award of reparation 
in the amount of the unpaid balance of the 
purchase price 


FAILURE TO PAY ON JOINT ACCOUNT AGREEMENT 

Where the parties entered into a joint account 
agreement, complainant paid $1,322.82 to a third 
party in connection with three carloads of celery 
handled by the joint account partners, and re- 
spondent refused to contribute one-half the 
amount paid by complainant, held, respondent’s 
failure to contribute half the amount paid by 
complainant is a violation of the act, for which 
reparation with interest should be awarded 
complainant 


FAILURE TO PAY NET PROCEEDS OF SALE 
Where complainant consigned to respondent five 
truckloads of potatoes to be sold for complain- 
ant’s account, and respondent sold the potatoes 
but failed to pay complainant the net proceeds 
and failed to answer the complaint, held, that 
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respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, 
and its failure to pay complainant the net pro- 
ceeds is a violation of the act, for which repara- 
tion should be awarded complainant_-_-_------- 


FAILURE TO PAY PROCEEDS OF SALE 
Where complainant sent baskets to California to be 


used in shipping the apples in excess of the 
requirements and respondent-agent with com- 
plainant’s consent took charge of the disposi- 
tion of the 1,232 remaining baskets and sold 
them for 25 cents each, held, 25 cents shall be 
considered the fair market price of such baskets 
in the absence of a showing of negligence and 
respondent-agent is responsible for the proceeds 
of sale, while respondent-seller not having taken 
charge of the baskets, should suffer no liability_-_ 


FAILURE TO PAY PURCHASE PRICE 
Where complainant sold a truckload of oranges 


to respondent and the latter has not paid the 
purchase price, and failed to file an answer, held, 
respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and his 
failure to pay the purchase price is a violation 
of the act for which reparation should be 
Swarded campinmagst |... 2. cs nec enoe 


Where complainant sold to respondent two car- 


loads of cabbage, but the latter failed to pay 
the purchase price, and failed to answer the 
complaint, held, that respondent’s failure to file 
an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the purchase 
price is a violation of the act, for which repara- 
tion should be awarded complainant____--_--- 


Where it is alleged that complainant sold and 


delivered to respondent two truckloads of 
oranges meeting contract requirements but that 
respondent has failed to pay the purchase price 
therefor, and where respondent failed, after 
written notice, to file an answer to the formal 
complaint, held, respondent’s failure to file an 
answer constitutes an admission of the facts 
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alleged in the complaint and a waiver of oral 
hearing, and respondent’s failure to pay the 
purchase price is a violation of section 2 of the 
act for which reparation, with interest, should 
be awarded complainant__...............-.--- 


Where respondent as a defense to a claim for the 


purchase price of a carload of tomatoes alleged 
that complainant, in violation of the terms of the 
contract, shipped tomatoes which arrived in a 
state of abnormal deterioration, held, since re- 
spondent failed to sustain its burden of proof, 
it is liable for the full purchase price of the 
SN a a I 


FAILURE TO PAY UNUSED ADVANCE 
Where complainant contracted to purchase from 


respondent 15,000 boxes of apples, 24% inch and 
up, free of scale, for export and advanced money 
for which it would be credited at the rate of 
$1 per box, and respondent shipped only 1505 
boxes, held, that the apples were to come from 
respondent’s orchards, that respondent’s failure 
to ship the balance of the apples was excused by 
hail damage, presence of scale or lack of specified 
size, and that reparation should be awarded 
complainant for the balance of the unused ad- 
vance, less an amount admittedly due and 
owing respondent in connection with a consign- 
IR OIRO 2 ene eee ide 


FAILURE TO REMIT PROCEEDS 
Where complainant alleges that he delivered two 


truckloads of watermelons to respondent for sale 
on consignment and that the latter sold said 
watermelons rendering accounts sales thereon, 
but tendered worthless checks in settlement of 
the account and has since failed to remit any 
part of the proceeds, and where respondent 
failed to file an answer, held, respondent’s 
failure to answer constitutes an admission of 
the facts alleged in the complaint and a waiver 
of oral hearing, and his failure to remit the 
proceeds is in violation of the act, for which 
complainant should be awarded reparation------ 


UNLAWFUL REJECTION OF COMMODITY 
Where complainant contracted to sell respondent a 


carload of onions 60 to 70 percent 2 inches and 


INDEX-DIGEST AND SUBJECT-INDEX OF AGR. DEC. 
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2767 


2780 
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| PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


age REPARATION—Continued No. Page 
UNLAWFUL REJECTION OF COMMODITY—Continued 
up and respondent rejected the carload shipped 
which averaged 70 percent 2 inches and up, 
held, that the onions shipped met the size re- 
quirements and, therefore, the rejection was 
39 without reasonable cause, and complainant is 
entitled to an award of reparation for the 
difference between the contract price and the net 


proceeds received from the resale of the rejected 
OUR 6 oo cee nae coe eeee ae ees 2779 589 


Where it is alleged that complainant sold to re- 
spondent a truckload of potatoes, but the latter 
rejected same prior to shipment, and where re- 

14 spondent failed to file an answer to the com- 
plaint, held, respondent’s failure to answer 
constitutes an admission of the facts alleged in 
the complaint and its rejection of the shipment 
is a violation of section 2 of the act for which 
reparation, with interest, should be awarded 


COMMITRIIERG © io55055 352s onesendoe saan sese 2764 529 
REPLACEMENT OF PURCHASE 
Measure of damages based on__-_------------------- 2765 535 
SHIPMENT 
Failure to make, excused by impossibility of per- 
IO as Seance ames ee aeeeaoe 2772 563 


SHRINKAGE LOSS 
) DISMISSAL OF CLAIM FOR, FOR FAILURE TO MEET OUT-OF- 
STATE SHIPPING STANDARDS 
Where complainant-buyer authorized respondent- 
agent to purchase in January and February 
approximately 10 carloads of apples then in 
storage in California for shipment out of the 
State in May and not all of the apples pur- 
chased from respondent-seller were allowed to 
be shipped out of California because of failure 
to meet out-of-state shipping standards in May, 
and where there was an additional shrinkage loss 
of about nine percent, held, neither respondent- 
agent nor respondent-seller are liable for such 
loss in the absence of a finding of negligence 
on the part of respondent-agent and in the 
absence of findings either misrepresentation, 
( express warranty of condition, or implied war- 
ranty of fitness on the part of respondent-agent 
and vosmandewt S0tt. 2s ccs 2768 542 
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STAY ORDER No. Page 


PRIOR ORDER STAYED 
Where petition for reconsideration was filed after 
time allowed for that purpose, the prior order 
is stayed pending the issuance of another order__ 2770 


SUITABLE SHIPPING CONDITION 


EFFECT OF ABNORMAL TRANSPORTATION SERVICE 

Where complainant sold and delivered to respond- 
ent two carloads of cabbage under a contract 
which included a warranty of suitable shipping 
condition, and where the evidence showed that 
although one of the cars arrived with very 
little topice, temperatures in the car were close 
to normal, held, the improper icing of the car 
does not preclude a claim of breach of warranty 
of suitable shipping condition since it could 
not possibly have caused the abnormal deteriora- 
tion found in that car at destination 


VIOLATION OF ACT 


FAILURE TO PAY— 
balance of purchase price 


net proceeds 


purchase price 


unused advance 
FAILURE TO PAY ON JOINT ACCOUNT AGREEMENT 
Failure of a joint acount partner to contribute 
half of amount paid by co-partner to third 
person is a violation of the act, for which 
reparation should be awarded the co-partner-__-_-_ 


Failure to remit proceeds 


Unlawful rejection 
2779 :591. 


Wilful misrepresentation of purchase price by agent 
without knowledge of seller 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ACTION 


Lack of justiciable interest as not justifying institution of, 
Crystal Lake Dairy Co. v. Brannan (U.S. D. C., N. D. Ill.) ----- 


ADMINISTRATIVE LAW 


JUDICIAL REVIEW OF ACTION OF JUDICIAL OFFICER 
Limitation of, Crystal Lake Dairy Co. v. Brannan (U.S. D.C., 


AMENDMENT TO ORDER NO. 41 


Effect of lack of justiciable interest in challenging validity of, 
Crystal Lake Dairy Co. v. Brannan (U.S. D.C., N. D. Il.) ----- 


Validity of, upheld by court, Crystal Lake Dairy Co. v. Brannan 
(U.S. D. C., N. D. Ill.) 


COURTS 


Limitation of review by, of action of Judicial Officer, Crystal 
Lake Dairy Co. v. Brannan (U.S. D. C., N. D. Ill.) ---.--.----- 


Weighing of evidence by, not allowed, Crystal Lake Dairy Co. v. 


Brannan, (U.S. D.C., N. D. Ill.) 


EVIDENCE 


ACTIONS OF SECRETARY JUSTIFIED BY 

In this case the court held: (1) that the evidence presented 
at the hearing justifies the Secretary’s conclusion that 
there was an insufficient “cushion” or reserve supply of 
milk to meet unrestricted distant market demands, as well 
as necessary marketing area needs; (2) that in such 
circumstances, the Secretary was justified in correcting 
the pricing of milk subject to Order No. 41, as required 
by § 8c (18) of the act so as to “insure a sufficient quantity 
of pure and wholesome milk” in the marketing area for 
the remainder of the short supply season in 1947, as well 
as to obtain for the pool that true value of this milk 
going to distant markets in the short supply season of the 
year; (3) that the record also justifies the amount of the 
premium adopted by the Secretary; (4) that on the basis 
of the promulgation record the Secretary was justified 
in finding that the use or disposition of the milk to far 
distant markets not associated with the Chicago marketing 
area or Chicago milkshed was a use of milk requiring 
separate classification and pricing so as to accomplish 
the declared purposes of the act, Crystal Lake Dairy Co. v. 
Brannan (U.S. D.C., N. D. Ill.) 


Page 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


EVIDENCE—Continued Page 
BURDEN OF PROOF SHOWING UNLAWFUL ACTION 

Since petitioner has failed to meet its burden of showing 
that the actions complained of were unlawful, the ruling 
of the Judicial Officer is final and conclusive as there is 
substantial evidence in the record supporting it, and the 
evidence in the record indicates that the ruling and acts 
complained of were wholly in accordance with law, Crystal 

Lake Dairy Co. v. Brannan (U.S. D.C.,N. D. Ill.) -------- 600 


WEIGHING OF, BY COURT 
The court may not weigh the evidence and substitute its 
own independent findings for that of the Judicial Officer, 
Crystal Lake Dairy Co. v. Brannan (U.S. D.C.,N. D. IIL.) 

























JUDICIAL OFFICER 


Limitation of judicial review of action of, Crystal Lake Dairy Co. 
prerennas (2B oC NWN) no ho oe ole sce tnnceeee 






JUDICIAL REVIEW 


LIMITATION OF, OF RULING OF JUDICIAL OFFICER 
The character of the court’s review is limited to a determina- 
tion of whether, on the administrative record, the ruling 
of the Secretary is in accordance with law. The ruling of 
the Judicial Officer is final and conclusive and there is 
substantial evidence in the record supporting it. The 
courts may not weigh the evidence and substitute its own 
independent findings for that of the Judicial Officer. A 
trial de novo cannot be conducted, Crystal Lake Dairy Co. 
©: Bransan (0 26.:D. C.D 1) onc oi cece cdwcccncccne 
















JUSTICIABLE INTEREST 


CHALLENGING VALIDITY 0F AMENDMENT TO ORDER NO. 41 

Where no obligation of any kind has at any time been imposed 
on the plaintiff or on its alleged predecessor, because of 
the operation of the challenged amendment, but an obliga- 
tion was imposed upon the co-petitioner Momence Milk 
Cooperative Association for milk handled by it during 
the month of November 1947 and the obligation was paid 
by Momence, the court held that Momence had a justiciable 
interest in challenging the lawfulness of the amendment, 
but since Momence has not appealed the adverse final 
ruling of the Judicial Officer, such ruling accordingly is 
final with respect to the Momence obligation, Crystal Lake 
Davy Co. v. Brannan (0.6. D.C., 0. D, Ti.) ~. ccc cce-nue 599 


LACK OF, AS NoT JUSTIFYING INSTITUTION OF ACTION 
In the absence of a justiciable interest involving a past, 
present or threatened injury to personal or property rights 
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JUSTICIABLE INTEREST—Continued Page 


LACK OF, AS NoT JUSTIFYING INSTITUTION OF ACTION—Continued 
of the claimant, no action may be instituted by him before 
a court of law or equity asserting the invalidity of the 
action complained of, Crystal Lake Dairy Co. v. Brannan 
(U.S. D. C., N. D. Il.) 


NOTICE OF PROMULGATION HEARING 


COMPLIANCE WITH REQUIREMENTS OF 
In view of the expiration of three full days between the 
date of publication of the notice of the promulgation 
hearing and the date of hearing in the instant case, the 
notice requirements established by the act and the rules 
of practice were met, Crystal Lake Dairy Co. v. Brannan 
(U.S. D.C., N. D. Ill.) 


ORDER NO. 41 (CHICAGO, ILLINOIS) 


VALIDITY OF AMENDMENT TO 

Where plaintiff brought a review action challenging the 
ruling of the Judicial Officer upholding an amendment 
to Order No. 41 regulating the handling of milk in the 
Chicago, Illinois milk marketing area, which was effective 
only for the month of November 1947, on the ground that 
the amendment was unlawful for various reasons alleged 
in the petition, the court sustained the Judicial Officer’s 
decision denying the relief requested by plaintiff and dis- 
missing the petition, Crystal Lake Dairy Co. v. Brannan 
CUR EG y tek SE onaemascucansacacdeeae ores 


PROMULGATION HEARING 


Compliance with requirements of notice of, Crystal Lake Dairy 
Co, v. Brannan (U.S. D.C., N. D. Il.) 





APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No, 
12) of Agriculture Decisions, Volume 1 (1942), 2 (1948), 3 (1944), 4 (1945), 
5 (1946), 6 (1947), 7 (1948), 8 (1949), and 9 (1950), respectively: 


Citations in Agriculture De- 
cisions: 

Statutes, orders, etc 1:811; 2:796; 3:1179; 4:1011; 5:937; 6:1194; 
7:1248; 8:1425; 9:1533 

Agriculture decisions -. 1:815; 2:801; 3:1185; 4:1015; 5:940; 6:1199; 
7:1250; 8:1434; 9:1542 

Court decisions 1:817; 2:804; 3:1191; 4:1021; 5:945; 6:1207; 
7:1255; 8:1439; 9:1546 


Volume No. and Page 


Decisions overruled by Secre- 
tary of Agriculture :819* 


Citations in Court Decisions: 
Statutes, orders, etc :799; 3:1182; 5:938; 6:1197; 7:1248; 
8:1431; 9:1539 


Appeals from Secretary’s de- 
cisions (actions for review 
by courts) :820; 2:806; 3:1193; 4:1024; 5:948; 6:1213; 
7:1259; 8:1445; 9:1551 


Disposition of Appeals from 
Secretary’s decisions (ac- 
tions for review by courts) 7821; 2:808; 3:1194; 4:1025; 5:949; 6:1216; 
7:1260; 8:1447; 9:1553 


Agriculture Decisions cited 
by courts and other au- 
thorities 2821; 2:809; 3:1195; 4:1027; 5:950; 6:1218; 
7:1262; 8:1448; 9:1554 


Commodities involved in 
PACA proceedings 7822; 2:810; 3:1196; 4:1028; 5:951; 6:1219; 
7:1264; 8:1449; 9:1555 


Decisions and docket numbers 
arranged in consecutive 
1:828; 2:811; 3:1200; 4:1031; 5:953; 6:1221; 
7:1266; 8:1451; 9:1556 


* HISTORICAL NoTE.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 8, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated, In re Albert Bree, 8 A. D. 266 (1944).—Ed. 





REFERENCE TO CUMULATIVE MATERIAL OF AGRICULTURE DEC. 623 


Docket numbers and decisions 
arranged in consecutive 


Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture deci- 

sions reported __- 


1942 PACA deci- 
sions hitherto un- 
reported 

1948 PACA deci- 
sions hitherto un- 
reported 

Agriculture deci- 
sions explained__-_ 

Agriculture deci- 
sions followed_-__- 

Court decisions fol- 
lowed in 

Court Decisions: 

Court decisions pub- 

lished 


Court and Agricul- 
ture decisions dis- 
tinguished in 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agricul- 
ture decisions fol- 
lowed in 


Cumulative Index-Digest and 
Subject-Index of decisions: 
Agriculture decisions--_- 


Court decisions 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index-__-- 


33 


1 


4: 


1 


Volume No. and Page 


825; 2:813; 3:1208; 4:1034; 5:956; 6:1225; 
7:1270; 8:1455; 9:1560 


7829; 2:815; 3:1206; 4:1037; 5:959; 6:1229; 


7:1274; 8:1459; 9:1564 


71043; 5:965 


7965 
:803; 3:1190; 4:1020 (distinguished) 
7803; 3:1190; 5:944 


21190; 4:1020; 9:1545 


2821; 3:1212; 5:iv-vi; 6:v-ix; 7:v-xi; 8: 


xX-xix; 9:1728 


21254; 8:1438; 9:1545 


7944; 6:1206; 7:1254 


21206; 7:1254; 8:1438; 9:1545 


836; 2:822; 8:1214; 4:1045; 5:967; 6:1244; 
7:1293; 8:1483; 9:1586 


7870; 3:1292; 5:1027; 6:1333; 7:1371; 


8:1586; 9:1698 


7850; 2:882; 3:1318; 4:1119; 5:1042; 6: 


1347; 7:1400; 8:1614; 9:1744 





APPENDIX B 


CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 
AVON DaIRY COMPANY ET AL v. EISAMAN (D. C., N. D. Ohio, 
1946), 69 F. Supp. 500. Denial of application to postpone effec- 
tive date of Order No. 75 6:72 


Agricultural Marketing Agreement Act of 1937 
BAILEY FarM Dairy Co. ET AL v. ANDERSON (C.C.A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classifica- 
tion provisions of Order No. 3 


BAILEY FARM Dairy Co. ET AL v. JONES (D. C., E. D. Mo., 1945), 
61 F. Supp. 209. Classification of milk 


BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SEC- 
RETARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. 
Supp. 612. Administrative law—Scope of judicial  re- 
view of milk order issued by Secretary—Conclusiveness of find- 
ings made by Judicial Officer—Function of interrogatories and 
production of records—Rules of Civil Procedure 


BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. 


(U. S. D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regu- 
lated under Order No. 75 as affecting interstate commerce— 
Commerce—Regulation of intrastate commerce substantially 
affecting interstate commerce 9:737 


BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 
1944), 140 F. 2d 485. Reclassification of milk downward as not 
authorizing scaling upward 3 :692 


BEATRICE CREAMERY COMPANY ET AL, v. ANDERSON (D. C., D. 
Kan., 1947), 75 F. Supp. 363. Validity of Order No. 68—Inap- 
plicability of de minimis doctrine—De novo hearing—Assailed 
findings supported by evidence—Failure to spread parity upon 


C. J. WEILAND AND Son Dairy Propucts ComMPANy, INC. v. 
WICKARD, Secretary of Agriculture (D. C., Wis. 1946), 68 F. 
Supp. 93. Judicial review of Secretary’s order—Overpay- 
ments—Variation in total butterfat tests 6:162 


CHAPMAN v. UNITED STaTEs (C. C. A., 8th Cir. 1943), 1389 F. 2d 
327. Validity of producer-settlement fund provisions of act_... 3:819 


COSGROVE ET AL. v. WICKARD (D. C., D. Mass., 1943), 49 F. Supp. 
232. Bona fide producer—Findings of Secretary 


® Cumulative Index-Digest and Subject-Index of the court cases will be found In tbe 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 8 A. D, 1292; 6 A, D, 1027; 
6 A.D. 1888; 7 A. D. 1871; 8 A. D. 1686; and 9 A. D. 1698—Ed. 


624 





CUMULATIVE LIST OF COURT DECISIONS 625 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
CRULL v. WickarD (C. C. A., 6th Cir., 1943), 137 F. 2d 406. Find- 
ings of fact by Secretary as to petitioner’s status as handler 
sustained 


CRULL v. WIcKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. 
Scope of judicial review of Secretary’s action 


CrYsTAL LAKE DAIRY COMPANY v. CHARLES F. BRANNAN. (U.S. 
D. C., N. D. Ill., 1951). Validity of amendment to Order No. 41 
—Justiciable interest—Challenge of validity of amendment to 
Order No. 41—Lack of justiciable interest as not justifying 
institution of action—Limitation of judicial review of ruling 
of Judicial Officer—Actions of Secretary justified by evidence 
—Compliance with requirements of notice of promulgation 
hearing—Evidence—Burden of proof showing unlawful action 
—Weighing of evidence by court 


DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDER- 
son (D. C., N. D. N. Y., 1947). Order No. 27—Reclassification 
of milk—Interpretation of Article III Section 2 (7)—Meaning 
of term “delivery to a purchaser”—Permissibility of classifica- 
tion based on plant movement rather than ultimate utilization— 
Stipulation by subordinate as to legal effect of admitted facts 
not binding upon Secretary or courts—Administrative proceed- 
ing—Inapplicability of strict rules of evidence—Effect of 
failure to establish substantial injustice—Statutes—Considera- 
tion of exception to II—-A classification 


DAIRYMEN’S LEAGUE COOPERATIVE ASs’N, INC. v. BRANNAN, SEC- 
RETARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 
173 F. 2d 57. Classification of milk—Class II-A— Status 
of handler determined by location of approved plant— 
Element of III-D classification of milk—Inapplicability 
of III-D  classification—“Purchaser”—Inapplicability of 
term used in regulation—Construction of phrase “not 
a handler”—“Handler,” meaning of phrase—Delivery of cream 
to handler—Divisions of corporations found not separate jural 
persons—Inapplicability of milk market administrator’s inter- 
pretation of regulation relative to manufacturing plant as dis- 
tinguished from distributing plant—Milk not subject to III-D 
classification—Courts—Review by court of erroneous stipula- 
tion—Complaint of action of Judicial Officer not considered by 
court—Judicial Officer’s refusal to accept stipulation as final, 
approved by court—Duty of court relative to existing rights 
and obligations—Repudiation of agreed interpretation of regu- 
lation approved by court—Administrative law—Usage in re- 
liance on administrative interpretation—Estoppel—Choice of 
reasonable construction of regulation—Test of reasonable con- 
struction of regulation—Judicial review of validity of regula- 
tion—Reopening of proceeding—Wayward and vacillating ad- 
ministration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—“Multifarious ramifications”’—“Supernatural powers” 
—“Fantastic proliferation”’—“Verbal mazes”. 
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ELM SPRING FarM, INC. ET AL. v. UNITED States (C. C. A. Ist 


Cir., 1942), 127 F. 2d 920. Co-operative associations—Handler, 
3:540 


FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 
42 F. Supp. 757. Calculating freight rates to determine allow- 
ances to creamery company 3:608 


GRANDVIEW Darry, INC. v. JONES, WAR Foop ADMINISTRATOR, 
ET AL. (D. C., E. D., N. Y., 1945), 61 F. Supp. 460. Administra- 
tive law—Judicial review—Market service payments—Inap- 
plicability of doctrine of res judicata to decisions of adminis- 
trative officers and boards 

GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADM’R, ET AL. 
(C. C. A., 2d Cir., 1947), 157 F. 2d 5. Disallowance of market 
service payments upheld—Conclusion—Findings—Substantial 
evidence 

GREEN VALLEY CREAMERY, INC. v. UNITED STATES ET AL. (C. C. 
A., 1st Cir., 1939), 108 F. 2d 342. Validity of Order No. 4— 
Construction of administrative order 


GUDGEL, Boyp v. L. S. IVERSON, DEPUTY MARKET ADMINISTRATOR 
OF THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. 
GOVERNMENT (D. C. U. S., W. D., Ky. at Louisville, 1949), 
87 F. Supp. 834. Dismissal—Action to enjoin milk market ad- 


ministrator from pooling milk—Lack of jurisdiction of court to 
entertain handler’s complaint—Exhaustion of administrative 
remedy under section 8c (15) of act—Failure to join Secretary 
of Agriculture as necessary and indispensable party—Effect of 
failure to prove allegation in complaint—Injunction—Suit to 
enjoin subordinate of Secretary not maintainable—Justiciable 
right—Effect of commingling of producer’s milk with that of 
handler—Estoppel—Market administrator’s action not binding 
upon Secretary—Court decisions distinguished 


H. P. Hoop & Sons v. UNITED STATEs, 307 U. S. 588, 83 L. ed. 
1478 (1939) Amendment of milk order—Finding as to base 
period—Use of postwar period—Unavailability of statistics for 
prewar period—Validity of referendum—Right to vote—Vote 
by cooperatives—Equalization fund—Reinstatement of amended 
milk order—Finding as to effectuation of policy of act—Con- 
stitutional law—Due process of law—Validity of equalization 
provisions of order 


HOGANSBURG MILK COMPANY, INC. v. JONES, WAR Foop ADMINIS- 
TRATOR (D. C., N. D., N. Y., 1946). Order No. 27—Reclassifica- 
tion of milk—Burden of proof as to validity of market adminis- 
trator’s action—Administrative law—Evidence—Weight of evi- 
dence—Limited authority of court to review Secretary’s ac- 
tion—Effect of failure to protest undue delay in making re- 
classification 


JOHN E. RosAscoO CREAMERIES, INC. v. CLINTON P. ANDERSON, 
Secretary of Agriculture of the United States (U. S. D. C., 
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S. D. N. Y. 1950). Parties—Dismissal of complaint for failure 
to substitute party 


LA VERNE Co-op CITRUS ASS’N ET AL. v. UNITED STATES (C. C. A., 
9th Cir., 1944), 143 F. 2d 415. Exhaustion of administrative 


M. H. RENKEN Dalry Co. v. WICKARD (D. C., E. D. N. Y., 1942), 
45 F. Supp. 332. Order No. 27—Market service payments___~ 


M. H. RENKEN Darry Co. v. WICKARD (D. C., E. D. N. Y., 1942), 
47 F. Supp. 212. Order No. 27—Use classification 


NEW ENGLAND DAIrRIEs, INC. v. WICKARD (D. C., D. Vt., 1943), 
51 F. Supp. 444. Order No. 4—Cooperative, when not a handler 


NEW YORK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD (C. C. 
A., 2d Cir., 1944), 141 F. 2d 805. Limited character of judicial 
review of legality of milk order 


OGDEN Darry Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL, 
(C. C. A., 7th Cir., 1946) 157 F. 2d 445. Judicial review of 
War Food Administrator’s order—Order sustained and affirmed 


PARKER et al. v. BROWN (App. from U.S. D.C., 8S. D. Cal., 1943), 
317 U.S. 341. Jurisdiction of Federal courts—Suit to enjoin 
enforcement of state legislation—Suit in equity showing irre- 
parable damage—Federal Anti-Trust Act—Marketing program 
under California Agricultural Prorate Act not within scope 
of Federal Anti-Trust Act—California Agricultural Prorate 
Act not in conflict with Agricultural Marketing Agreement 
Act of 19837—Regulation of state industry of local concern— 
Restrictions imposed by state program upon intrastate sales 
as not violative of commerce clause—Effect of Federal inaction 
upon state regulation of commerce—State regulation affecting 
interstate commerce sustained upon consideration of all relative 
facts and circumstances—Supreme Court may take judicial 
notice of available data of raisin industry in California—Effect 
of state program on interstate commerce in absence of adoption 
of marketing program by Secretary of Agriculture—Supreme 
Court cases distinguished 

PARKER v. UNITED STATES (C. C. A., Ist Cir., 1946), 153 F. 2d 
66. Civil contempt—When contemnor released by discharge in 
bankruptcy 


PARKER v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1942), 126 
F, 2d 370. Corporations—Injunction—Contempt 

PARKER v. UNITED STATES ET AL. (C. C. A., 1st Cir., 1942), 129 
F. 2d 374. Corporations—Contempt—Discretion of court._---- <‘ 

PARKER v. UNITED STATES ET AL, (C. C, A., Ist Cir., 1943), 135 
F, 2d 54. Corporations—Contempt—Compensatory fine 

QUEENSBORO FARM Propucts, INC. v. WicKaRD (D. C., E. D. 
N. Y., 1942), 47 F. Supp. 206. Order No. 27—Use classification_ 


QUEENSBORO FARM Propucts, INC. v. WICKARD (C. C. A., 2d Cir., 
1943), 187 F. 2d 969. Order No. 27—Use classification 
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ROBERTS ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. 
Department of Agriculture and Federal Milk Market Adminis- 
trator of the Lowell-Lawrence Federal Milk Marketing Area. 
(U.S .D.C., D. Mass. 1950) Motion to dismiss granted for lack 
of jurisdiction—Secretary of Agriculture indispensable party— 
Actions of market administrator within discretion of Secretary 
—Actions of market administrator as agent of Secretary 


SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD (D. C., 
N. D.N. Y., 1942), 45 F. Supp. 104. Strict compliance with pre- 
scribed temperature 


SHAWANGUNK Co-op. DarriEs, INc. v. JONES (D. C., S. D. N. Y., 
1945), 59 F. Supp. 848. Accounting by handler for milk re- 
ceived from producers 


SHAWANGUNK Co-op. DAIRIES, INC. v. JONES ET AL. (C. C. A., 
2d Cir., 1946), 153 F. 2d 700. Accounting by handler for milk 
received from producers 


SHAWSHEEN Dairy, INc. (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy 


SPRAGUE Dairy COMPANY ET AL. v. ANDERSON (U.S. D. C., N. D. 
Ill., 1946), Validity of Order No. 69—Promulgation hearing 
record—Substantial evidence—Inclusion of contested county 
and townships in marketing area 


STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. 
D. C., D. Columbia, 1949), 82 F. Supp. 614. Order 
No. 4—Invalidity of cooperative payment provisions— 
Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from 
producers’ pool—Action—Right to sue where encroach- 
ment is slight—Right to sue, where expense of litigation is 
borne by another party—Power of court to set aside action of 
Secretary—Broad powers of Secretary not unlimited and his 
wide discretion not untrammeled—Lack of power of adminis- 
trative agency to take property of one person for benefit of 
another—Words and phrases—Construction and meaning of 
word “Incidental”—Application of meaning of word “Inci- 
dental” relative to term “not inconsistent’”—Administrative 
construction of statutes—-Legislative history of provision of 
act relative to deductions for payments to cooperative associa- 


STARK ET AL. v. WICKARD (U.S. D. C., D. Columbia, 1944), 136 
F, 2d 786. Standing of milk producer to seek court review of 
Secretary’s order 


STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 
1944), 321 U. S. 288. Right of producer to obtain court review 
of Secretary’s order 


TITUSVILLE Dairy Propucts Co. v. ANDERSON, SECRETARY OF 
AGRICULTURE (U. 8. D. C., W. D. Pa., 1945), 77 F. Supp. 232. 
Order No, 27-—-Evidence—Termination of status as handler... 8:1211 
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TITUSVILLE Dairy Propucts Co. v. BRANNAN, SECRETARY OF 
AGRICULTURE (U.S. C. A., 3rd Cir., 1949), 176 F. 2d 332. Cer- 
tiorari denied, 338 U. S. 905. Order No. 27 not regulation of 
arbitrary nature—Status as handler under Order No. 27— 
Regulation of shipments current in or affecting interstate com- 
merce under Order No. 27—Status as handler subject to ap- 
proval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, 
affirmed 


UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A. 2d Cir., 
1939), 107 F. 2d 987. Handler, who is 

UNITED STATES v. ADLER’S CREAMERY, INc. (C. C. A. 2d Cir., 
1940), 110 F. 2d 482. Injunction—Collection or payment of 


UNITED STATES OF AMERICA, APPELLANT v. BORDEN COMPANY, 
CHARLES L. DRESEL, HARRY M. RESER ET AL., 308 U.S. 188. 
Provisions of Federal Anti-Trust Act not impliedly re- 
pealed by Agricultural Marketing Agreement Act of 1937— 
Provisions of Federal Anti-Trust Act not modified by Capper- 
Volstead Act—Court decision distinguished 


UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
(U. S. D. C., E. D. Wisconsin, 1944). Exhaustion of adminis- 
trative remedy 


UNITED STATES v. ELM SPRING FARM, INC. ET AL. (U. S. D. C., 
Mass., 1942), 38 F. 2d 508. Cooperative associations—Handler, 


UNITED STATES v. GREEN VALLEY CREAMERY, INC. (U. S. D. C.. 
D. Mass., 1945), 59 F. Supp. 153. Civil contempt—Effect of dis- 
charge in bankruptcy upon collection of compensatory fine_-_-_- 


UNITED STATES v. H. P. Hoop & Sons, INc. ET aL. (U. S. D. C., 
D. Mass., 1939), 26 F. Supp. 672. Validity of Order No. 4—Con- 
stitutionality of Agricultural Marketing Agreement Act of 
19387—Stare Decisis—Constitutional law—Delegation of legis- 
lative power—Due process of law—Finding as to base period— 
Country plant—Equalization fund—Interstate commerce 


UNITED STATES v. HOGANSBURG MILK CoMPANY, INc. (D. C., 
N. D.N. Y., 1944), 57 F. Supp. 297. Administrative law—Effect 
of failure to exhaust administrative remedies—Market adminis- 
trator’s determination as to amounts due from handler to pro- 
ducer’s settlement fund 


UNITED STATES v. LEVINE (D. C., N. D. N. Y., 1942), 129 F. 2d 
745. Conviction of employee of market administrator of ac- 
cepting bribe 

UNITED STATES v. MARTIN (U.S. D. C., D. Mass., 1948). Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 
subsequent to injunction judgment 


UNITED STATES v. MARYLAND & VIRGINIA MILK PrRopUCERS’ ASs’N, 
Inc, ET AL., (U. S. C. A., D. Columbia, 1950), 179 F. 2d 426. 
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Illegality of price-fixing under Sherman Anti-Trust Act—Com- 
bination tampering with price structures unlawful under 
Sherman Anti-Trust Act—lIllegality of “full supply” con- 
tracts—Immateriality of amount of interstate trade involved 
in violation of Sherman Anti-Trust Act—Violation of Sherman 
Anti-Trust Act by cooperative association—Violation of Sher- 
man Anti-Trust Act by cooperative association in absence of 
order or marketing agreement—Criminal law—Sufficiency of 
indictment for violation of Sherman Anti-Trust Act 


UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ ASS’N, 
Inc. ET AL. (U. S. D. C., D. Columbia, 1950), 90 F. Supp. 681. 
Grant and denial of motion for judgment—Activity not consti- 
tuting conspiracy to fix prices in violation of Sherman Anti- 
Trust Act—Evidence failing to establish conspiracy in viola- 
tion of Sherman Anti-Trust Act—Legality of “full supply” 
contracts under Sherman Anti-Trust Act—Aim of Federal 
Anti-Trust Laws—Marketing agreements—Exemption from 
anti-trust laws—Administrative law and procedure—Judicial 
review of Secretary’s action in adjusting milk prices—Illegality 
of “full supply” contract under Sherman Anti-Trust Act in 
absence of submission to regulation by Secretary—Violation of 
Sherman Anti-Trust Act by cooperative association—Evidence 
failing to establish violation of Sherman Anti-Trust Act___- 


UNITED STATES v. RIDGELAND CREAMERY Co. (D. C., W. D. Wis., 


1942), 47 F. Supp. 145. Exhaustion of administrative remedy-_- 


UNITED STATES v. RocK ROYAL CO-OPERATIVE, INC. ET AL. (App. 
from U.S. D. C., N. D. N. Y., 1939), 307 U. S. 533, 59 S. Ct. 
993, 83 L. ed. 1446. Constitutionality of act—Validity of Order 


UNITED STATES v. RUZICKA ET AL. (C. C. A., 7th Cir., 1945), 152 
F. 2d 167. Exhaustion of administrative remedy—Judicial re- 


UNITED STATES v. RUZICKA ET AL., 329 U. S. 287. Distribu- 
tion of enforcing authority between courts and Secretary of 
Agriculture 


UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORA- 
TION, ET AL., (U. S. D. C., N. D. Ohio, 1948). Preliminary 
mandatory injunction—Compliance with milk order while its 
validity questioned 


UNITED STATES v. TITUSVILLE DAirY Propucts Co. (D. C., W. D. 
Pa., 1945), 63 F. Supp. 104. Mandatory injunction—Stay of 
administrative proceeding 


UNITED STATES v. TURNER Darry Co. (C. C. A., 7th Cir., 1947), 
162 F, 2d 425. Court enjoining compliance with and restraining 
violation of milk marketing order—Right of government to 
mandatory injunction to compel payment of amounts due un- 
der milk marketing order—Interlocutory order—Final decision. 7:52 
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UNITED STATES v. TURNER Dairy ComMPaANny (C. C. A., 7th Cir., 
1948), 166 F. 2d 1. Modification of judgment of lower court by 
appellate court—Filing of reports—Payment of sums due 
market administrator—Exhaustion of administrative remedy— 
Finding of ascertainment and determination of parity price— 
Handler’s right to question constitutionality of legislation of 
administrative order—Power of court to determine validity of 
administrative order 


Modification of its original opinion by Circuit Court of Appeals 
—Enforcement action—Right to stay of judgment—Exhaustion 
of administrative remedy (C. C. A., 7th Cir., 1948) 


UNITED STATES v. UNIVERSAL MILK BOTTLE SERVICE, INC., ET AL. 
(U. S. D. C., S. D., Ohio, 1950), 85 F. Supp. 622. Denial of 
motions to dismiss indictments—Price-fixing—Violation of 
Sherman Anti-Trust Act—lIllegality of price-fixing under Sher- 
man Anti-Trust Act—Substantial effect on interstate com- 
merce—Sufficiency of indictment under Sherman Anti-Trust 
Act—Effect of movement of commodity in interstate com- 
merce—F low of fluid milk in price-fixing conspiracy as consti- 
tuting interstate commerce—Sherman Anti-Trust Act—Order 
of Secretary of Agriculture as not granting immunity for con- 
spiracy to fix prices—Sufficiency of indictment—Function of 
indictment and information 

UNITED STATES v. WESTERN FRUIT GROWERS, INC. ET AL. (U.S. 
D. C., S. D. Cal., 1940), 34 F. Supp. 794. Power of Federal 
court to protect its jurisdiction 

UNITED STATES v. Woop ET AL. (D. C., D. Mass., 1945), 61 F. 
Supp. 175. Administrative law—Exhaustion of administrative 
remedy—Action to enforce compliance with courts 

UNITED STATES v. WRIGHTWOOD Dairy CoMPANY (C. C. A., 7th 
Cir., 1942), 315 U. S. 110, 62 S. Ct. 523, 86 L. ed. 726. Effect 
of intrastate commerce competition upon regulation of inter- 
state commerce 

UNITED STATES v. WRIGHTWOOD Dairy CoMPANY (U. S. D. C., 
N. D. Ill, 1942), 127 F. 2d 907. Powers of Secretary under act- 


Voct’s Dairies, INc. v. WicKARD (D. C., S. D. N. Y., 1942), 45 
F. Supp. 94. Producer, who is—Judicial review of adminis- 
trative definition 


WADDINGTON MILK Co., INC. v. WickarD (C. C. A., 2d Cir., 
1944), 140 F. 2d 97. Order No. 27—Use classification 


Wawa Darry Farms, INc. v. WICKARD (D. C., E. D. Pa., 1944), 
56 F. Supp. 67. Judicial review of Secretary’s ruling—No trial 
de novo 


Wawa Dairy Farms, INC. v. WickarD (C. C. A., 3rd Cir., 1945), 
149 F. 2d 860. Validity of milk-receiving station differential _- 


WESTERN FRUIT GROWERS, INC. ET AL. v. UNITED STATES (C. C. 
A., 9th Cir., 1941), 124 F. 2d 381. Power of Federal courts to 
enjoin prosecution of State court action 
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WETMILLER Dairy & FARM PropuctTs Co., INC. v. WICKARD, SEC- 
RETARY OF AGRICULTURE (D. C., W. D. N. Y., 1944), 60 F. Supp. 
622. Classification of milk in accordance with its utilization at 
second plant 


WETMILLER DAIRY & FARM Propucts Co., INC. v. WICKARD (C. C. 
A., 2d Cir., 1945), 149 F. 2d 330. Reclassification of milk by 
Secretary—Effect of market administrator’s acquiescence in 
III-A classification 


WHITING MILK COMPANY v. CHARLES F. BRANNAN, SECRETARY OF 
AGRICULTURE OF THE UNITED States (U. S. D. C., D. Mass., 
1949), Ruling of Judicial Officer relative to butter provision of 
Order No. 4 sustained by district court—Interpretation of 
butter provision of Order No. 4—Consideration of rationality 
of price schedule—Resort to administrative history—Policy of 
butter provision of Order No. 4—Interpretation of reporting 
and payment provisions of Order No. 4 not inconsistent—Per- 
missibility of segregation of churned butter under Order No. 4 
—Claim of estoppel not well founded—Type of retroactive 
ruling relative to Order No. 4 inevitable in judicial process---- 


Agriculture and Markets Law of N, Y. 


H. P. Hoop & Sons, Inc. v. Du Monp (Cert. to S. Ct. of N. Y., 
Albany Co., 1949), 836 U. S. 525. Commerce—Lack of 
power of State of New York to deny to _ interstate 
milk dealer additional facilities—Constitutional law—Con- 
stitutionality of regulation of production and distribution 
of milk—Public health and welfare—Lack of power of State to 
promote its economic advantage by burdening of interstate com- 
merce—Lack of power of State to accord its consumers pre- 
ferred right of purchase—Relationship between intrastate and 
interstate activities—Absence of congressional action—Lack of 
power of State to advance its commercial interests by curtailing 
movement of articles of commerce—Health and safety of people 
—Lack of power of State to regulate article of interstate com- 
merce—Lack ‘of power of State to suppress competition— 
Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of State 
—Power of Congress to curtail shipments of milk in interstate 
commerce—Lack of power of State to impose restraint on inter- 
state commerce—Agricultural Marketing Agreement Act of 
19387—Policy of Congress with reference to interstate flow of 
milk—State limitation on export of milk prohibited by Agricul- 
tural Marketing Agreement Act—Object of Federal program— 
Court decisions compared and distinguished 


Commodity Exchange Act 
BoarRD OF TRADE OF KANSAS CiTy, Mo. ET AL, v. MILLIGAN, U.S. 
ATTY. ET AL, (D. C., W. D. Mo., 1936), 16 F. Supp. 859. Con- 
stitutionality of Commodity Exchange Act—Interstate com- 
merce—Adoption of necessary and convenient means by Con- 
gress to exercise its powers—Due process clause 
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BOARD OF TRADE OF KANSAS CiTy, Mo. ET AL. v. MILLIGAN, U.S. 
ATTY. ET AL. (C. C. A., 8th Cir., 1937), 90 F. 2d 855. Constitu- 
tionality of Commodity Exchange Act—Purpose of act—Evi- 
dence—Presumption of constitutionality of statutes—Presump- 
tion as to performance of duty by public officials—Interstate 
commerce—F reedom of contract—Injunction 


BOARD OF TRADE OF THE CITY OF CHICAGO ET AL. v. OLSEN (U. S. 
D. C., N. D. IIl., 1923), 262 U. S. 1, 48 S. Ct. 470, 67 L. ed. 839. 
Constitutionality of act 


IRVING WEIS AND COMPANY ET AL. v. CHARLES F. BRANNAN, 
SECRETARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1948), 171 F. 
2d 232. Suspension of registration and trading privileges of 
futures commission merchant and floor broker—Requirements 
of act relating to written records—Concealment and evasion 
of provisions of act relating to written records—Duty of 
Government inspectors—Administrative law—Review of act 
by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation 
of act by partner upon partnership 


MOooRE v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 
v. BOARD OF TRADE OF CITY OF CHICAGO ET AL. (C. C. A., 7th 
Cir., 1987), 90 F. 2d 735. Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Congressional findings— 
Purpose of act—Prohibition of wild forms of speculation—Duty 
of Circuit Court of Appeals relative to Supreme Court deci- 
sions in determining constitutionality of statute 


ao 
NELSON v. SECRETARY OF AGRICULTURE (C. C. A., 7th Cir., 1943), 
133 F. 2d 453. Suspension from trading privileges 


NICHOLS & Co. v. SECRETARY OF AGRICULTURE (C. C. A., 1st Cir., 
1942), 1381 F. 2d 651. Acting on other side of customer’s trades_ 


NICHOLS & Co. ET AL v. SECRETARY OF AGRICULTURE (C. C. A., 
1st Cir., 1943), 136 F. 2d 503. Offsetting, what constitutes__-__ 


Federal Seed Act 
E. K. HARDISON SEED Co. v. JONES (C. C. A., 6th Cir., 1945), 149 
F. 2d 252. Cease and desist—Seeds—F alse labels 


UNITED STATES v. DUNN (D. C., S. D. N. Y., 1944), 55 F. Supp. 
535. False seed advertisement 


Grain Futures Act 

BARTLETT FRAZIER Co. v. HYDE ET AL. (D. C., N. D. IIl., 1932), 56 
F, 2d 245. Validity of provisions of Grain Futures Act rela- 
tive to reports and inspection of records—Dismissal of bill in 
equity for want of equity 

BARTLETT FRAZIER CO. ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 
ET AL. (C. C. A., 7th Cir., 1933), 65 F. 2d 350. Constitutionality 
of Grain Futures Act—Searches and seizures—Due process_. 8:116 
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MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL. 
v. SAME; BARTON v. SAME (D. C., D. Minn., 38rd Div., 1945), 
64 Supp. 91. Suspension of registration—Unfair, unjustly dis- 
criminatory or deceptive practices 


MIROTZNIK ET AL, v. UNITED STATES ET AL. (D. C., E. D. N. Y., 
1946), 64 Supp. 635. Unauthorized revocation of license— 
Denial of application for license of unlicensed partner 


MORGAN ET AL. v. UNITED STATES ET AL. (U. S. D. C., W. D. Mo., 
1936), 298 U. S. 468, 56 S. Ct. 906, 80 L. ed. 1288. Fair hear- 
ing—Rate proceeding 

MORGAN ET AL. v. UNITED STATES ET AL. (U. S. D. C., W. D. Mo., 
1938), 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 1129. Fair hearing— 
Rate proceeding 


NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL, (D. C., 
E. D. N. Y., 1945), 59 F. Supp. 245. Denial of application for 
license—Constitutionality of act 


Sioux City Stock YarDs COMPANY v. UNITED STATES (D. C., 
N. D. Iowa, 1948), 49 F. Supp. 801. Cease and desist from re- 
fusing to render stockyard services 


St, JosEPH STOCK YARDS COMPANY v. UNITED STATES (D. C., 
W. D. Mo., 1935), 11 F. Supp. 322. Validity of stockyards 
rate order 


St. JosEPH Stock YARDS COMPANY v. UNITED STATES (U. S. 
D. C., W. D. Mo., 1936), 298 U. S. 38, 56 S. Ct. 720, 80 L. ed. 
1033. Validity of stockyards rate order 


STAFFORD ET AL. v. WALLACE (U. S. D. C., N. D. Ill., 1922), 258 
U. S. 495, 52 S. Ct. 397, 66 L. ed. 735. Constitutionality of act- 


SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr., 1950), 89 F. Supp. 
317. Action of seller as constituting estoppel—Principal and 
agent—Liability of innocent agent—Courts—Supreme Court 
decisions followed by Federal Court—Duty of licensed con- 
signor under Packers and Stockyards Act, 1921 to serve all 
indiscriminately 


UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 
1939), 307 U. S. 188, 59 S. Ct. 795, 83 L. ed. 1211. Retention 
of funds pending determination of rate order 


UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 
1941), 313 U. S. 409, 61 S. Ct. 999, 85 L. ed. 1429. Validity of 
rate order—Criticism of Supreme Court decision 


Perishable Agricultural Commodities Act, 1930 

A. J. Conroy, INC. v. WEYL-ZUCKERMAN & Co. (D. C., N. D. Cal., 
1941), 39 F. Supp. 784. Reparation—Failure to deliver without 
reasonable cause—Seller liable to buyer for loss due to latent 
defect—Judicial notice—Watery soft rot disease of field ori- 
gin—Pamphlet published by Department—Passage of title— 
Title and risk passed to buyer, when—F. o. b. shipping point— 
Normal deterioration loss—Applicability of law of sales to 
act—Findings of Secretary accepted by court 
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ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING 
SECRETARY OF AGRICULTURE, APPELLEE (C. C. A., 7th Cir., 1935), 
79 F. 2d 653. Injunction—Power of court to enjoin Secretary 
from threatened action to revoke license and impose fines and 
penalties—Exhaustion of remedy—Consideration of constitu- 
tionality of act 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 9 F. R. D. 248. Personal service 
of notice of appeal not required—Nonresident adverse party— 
Service by registered mail—Proceedings under Perishable Agri- 
cultural Commodities Act, 1930 excepted from Federal Rules of 
Civil Procedure—Commencement of proceedings 9:531 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 
(U. S. D. C., M. D. Pa., 1949), 87 F. Supp. 124. De novo pro- 
ceeding—Effect of evidence failing to overcome prima facie 
case—Damages—Resale of commodity—Costs—Reasonable at- 
torney’s fee 


AMERICAN FRUIT GROWERS, INC. v. LEWIS D. GOLDSTEIN FRUIT 
AND PRODUCE CORPORATION (D. C., E. D. Pa., 1948), 78 F. 
Supp. 309. Want of jurisdiction of district court—Failure to 
file appeal from Judicial Officer’s decision within period re- 
quired by act 7:498 


AMERICAN FRUIT GROWERS, INC., A DELAWARE CORPORATION v. S. T. 
RuNzO & Co., INC., A CORPORATION (U. S. D. C., W. D., Pa., 
1951). Motion for judgment on pleadings—Facts alleged by 
adverse party to be taken as true—Denial of motion for judg- 
ment on pleadings—Appeal and answer by respondent as 
creating issues of defense—Pleadings upon which conduct of 
trial de novo shall proceed—What constitutes trial de novo— 
Rule of evidence not precluding any defense—Power of Secre- 
tary to adopt and promulgate rules of procedure—Right to 
appeal in default cases—Statutes—Construction and interpre- 
tation—Reading act as a whole—Ascertaining intent of act 
—Admission of facts set forth in motion to dismiss appeal 
—Proceedings on appeal governed by Federal Rules of Civil 
Procedure—Presentation of defenses not raised before Secre- 
tary upon appeal—Defenses clearly set forth on appeal— 
Liberal construction of Federal Rules of Civil Procedure____10:257 


BACON BROTHERS v. CAD HEATON FRUIT COMPANY (U. S. D. C., 
E. D. Ill, 1946). Constitutionality of act—Jurisdiction of 
Secretary—Diversity of citizenship—Jurisdiction of district 
court—Appeal from decision of Secretary 6:732 


BAcON BROTHERS v. CAD HEATON FRUIT CoMPANY (U.S. D. C., 
E. D. Ill., 1947). Interest allowed on contract—Amount of 
attorney’s fee allowed counsel for appellees 


BARKER-MILLER DISTRIBUTING Co. v. BERMAN (D. C., W. D.N. Y., 
1934), 8 F. Supp. 60. Secretary’s order sustained by court— 
Assumption by court of jurisdiction of Secretary—Effect of 
prima facie case made out by findings and order of Secretary— 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
Proper manner of avoiding effect of finding of Secretary— 
Inapplicability of statute of frauds to transaction involving 
purchasing agent of buyer—Damages—Performance of duty 
by buyer in minimizing loss—Right of rediversion where buyer 
failed to acquire title to commodity 


BELL ET AL. v. MAIN (D. C., E. D. Pa., 1943), 49 F. Supp. 689. 
Transaction constituting sale, and not consignment 


CALIFORNIA FRUIT EXCHANGE v. MorrkIS HENRY AND ANTHONY 
SPRACALE, PARTNERS, T/A SPRACALE FRUIT COMPANY. (U.S. 
D. C., W. D. Pa., 1949), 89 F. Supp. 580. Interpretation of con- 
tracts—Prima facie case made out by findings of Secretary— 
When uncontradictory testimony raises a question of fact— 
Buyer assuming risk of normal deterioration losses arising in 
transit—Proof of existence of custom and usage—Burden of 
proof as to existence of custom and usage—Measure of dam- 
ages based on resale of commodity—When irregularities in con- 
duct of juror or counsel authorize new trial—Jurors not con- 
cluded by sealed verdict 


ERNEST E. FADLER Co, v. HESSER (C. C. A., 10th Cir., 1948), 166 
F. 2d 904. Rejection of commodity—Assent of seller to rescis- 
sion—Implied warranty of merchantability—Implied warranty 
of suitable shipping condition—Appeal—Defenses open on ap- 
peal from Secretary’s reparation order—Relationship of act to 
law of sales—Passage of title—Lack of right of rescission, when 


HANDLER PRODUCE COMPANY v. M. A. McPeters (U. S. D. C., 
S. D. Ill., 1949). Appeal from reparation order—Findings of 
fact and order of Secretary approved by court—Prima facie 
evidence—Section 499g (c) of act—Jurisdiction of court—Sub- 
stantial evidence—Failure to overcome prima facie case 


HARCOURT-GREENE CO. v. PENNSYLVANIA MACARONI Co. (U. S. 
D. C., W. D. Pa. 1949), 82 F. Supp. 488. Contract of purchase 
and sale—Effect of failure to comply with statute of frauds— 
Evidence—Failure to show breach of contract 


HorrMAN BANANA CoMPANY v. SCHULTZ BROKERAGE Co., a part- 
nership (D. C., W. D. Texas, 1947). Attorney’s fee—Allow- 
ances as part of cost of case—Interest 


JOSEPH DENUNZIO FRUIT COMPANY v. CRANE, D. B. A. ASSOCIATED 
FRUIT DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING 
ComMPANyY (D. C., S. D. Cal., 1948), 79 F. Supp. 117. Trial de 
novo—Evidence aliunde or de hors the record—Contracts— 
Offer and acceptance—Meaning of term “booked”—Antici- 
patory breach—Buyer’s remedy—Statutes—Construction and 
interpretation—Punctuation as aid in—Illegality of contracts— 
“Signature,” what is—Statute of frauds, how satisfied—Tele- 
type messages—Principal and agent—Principal partially dis- 
closed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of na- 
tional law to federal questions—Administrative law—Findings 
of fact and reparation order as prima facie evidence 
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JOSEPH DENUNZIO FRuIT Co. v. CRANE ET AL. (U.S. D. C., S. D. 
Cal., 1950), 89 F. Supp. 962. Illegality of contract of purchase 
and sale under Emergency Price Control Act—Inapplicability 
of section 1599 of California Civil Code to illegal contract of 
purchase and sale under Emergency Price Control Act—Il- 
legality of contract of purchase and sale in violation of Emer- 
gency Price Control Act—Illegality of contract under California 


JOSEPH MARTINELLI & Co., INc. v. L. GILLARDE Co. (D. C., D. 
Mass., 1947), 73. F. Supp. 293. Lawful rejection of commodity 
sold on basis of rolling acceptance final because of inherent 
defect—Cladosporium rot—Passage of title—Risks of normal 
deterioration and damage in transit 

JOSEPH MARTINELLI & Co. INC. v. SIMON SIEGEL COMPANY (U. S. 
C. A., Ist Cir. 1949), 176 F. 2d 98. Right of buyer on an f. o. b. 
acceptance final basis to reject commodity because of fraud— 
Right of buyer on an f. o. b. acceptance final basis to avoid 
contract induced by fraud—Effect of discovery of fraud after 
breach of contract—Fraud as a defense after its discovery— 
Contract induced by fraud voidable—Election of remedy by 
party defrauded—Right to recover damages for fraud by party 
breaching contract—Court decisions distinguished 

KREUGER v. ACME Fruit CoMPANY (C. C. A., 5th Cir., 1935), 
75 F. 2d 67. Constitutionality of act 

L. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INc. (C. C. 
A., 1st Cir., 1948), 168 F. 2d 276.* “Rolling acceptance final” 
sale—Unlawful rejection—Waiver of right to claim damages by 
unlawful rejection of shipment—Relationship of contract terms: 
“rolling acceptance,” “rolling acceptance final” and “f. o. b. 
acceptance final’”—Buyer’s remedy under contract of “rolling 
acceptance final’”—Substantial and practical compliance with 
bom’ remiivemonis GF se6s 202-2636 eee 7:421 

L. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INc. (C. C. 
A., Ist Cir., 1948), 169 F. 2d 60.* Unlawful rejection—Waiver 
of right to claim damages for breach of contract—Prior judg- 
ment amended—Statutes—Departmental interpretation of 
regulation 

L. YUKON & SONS PRODUCE COMPANY v, FINERMAN AND SCHOEN- 
BurRG (U. S. D. C., S. D. California, 1948) Failure to re- 
pay purchase price—Lack of suitable shipping condition—Law- 
ful rejection 

LeRoy DyAL CoMPANY, Inc. (THE) v. ALLEN (D. C., E. D. 
S. Carolina, 1946). Breach of contract justifying rejection by 
buyer (reversed by C. C. A. 4th) 

LeRoy DyAL CoMPANY, INc. (THE) v. ALLEN (C. C. A., 4th Cir., 
1947), 161 F. 2d 152. Immaterial breach of contract by seller 
not justifying rejection by buyer—Meaning of term f. o. b. 
acceptance final 


* Certiorari denied by the Supreme Court on December 6, 1948, 335 U.S, 885.—Ed. 
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LOGIN CORPORATION v. S. BoTNER & Sons (D. C., N. D. Cal., 
1947), 74 F. Supp. 133. Sufficiency of bond—Motion to dismiss 
appeal—Motion to strike bond 


MILE END FRUIT EXCHANGE, INC. v. O. S. HURLEY, D.B. A. O. S. 
HURLEY PropucE Co. (U. S. D. C. N. D. Texas, 1945) Judg- 
ment upon verdict of jury—Bond in double amount of repara- 
tion award—Attorney’s fee 


Pasco COUNTY PEACH Ass’N v. J. F. SOLLEY & Co., INc. (C. C. A., 
4th Cir., 1945), 146 F. 2d 880. Principal and agent—Agent’s 
authority to receive advances—Authority of agent not estab- 
lished by broad language letter—Agent’s authority to receive 
payment not implied from his authority to sell—Presumption 
of authority of agent to receive payment affected by his re- 
stricted authority—Assumption of risk of lack of agent’s au- 
thority—Lack of right of agent to use agency for his benefit— 
Customs and usages—Seller not bound by custom lacking force 
of law—Effect of specific notice limiting scope of agent’s au- 
thority upon business custom 


ROTHENBERG v. ROTHSTEIN & Sons (U.S. C. A., 3d Cir., 1950), 
181 F. 2d 345. Appeal—Right to submit views with respect to 
questions deemed decisive—Acceptance of offer by telephone in 
Pennsylvania as resulting in Pennsylvania contract—Reargu- 
ment—Question of effect of state statute of frauds 


ROTHENBERG v. H. ROTHSTEIN & Sons (U.S.C. A., 2d Cir., 1950), 
183 F. 2d 524. Appeals—Applicability of state statute of 
frauds to contract of purchase and sale under Perishable Agri- 
cultural Commodities Act—Courts—Conflict of laws—Su- 
premacy of federal law—Substantive effect of statutes of 
frauds of states rendering parol contract void—Statute of 
frauds of Pennsylvania construed by appellate court as pro- 
cedural—Applicability of procedural limitations of statute of 
frauds of Pennsylvania to suit for reparation under Perishable 
Agricultural Commodities Act—Grant of remedies by Perish- 
able Agricultural Commodities Act—Remedies—Meaning of 
term under § 5 of Perishable Agricultural Commodities Act— 
Failure to notify seller of rejection of produce within limitation 
period as constituting acceptance—Supremacy of Federal over 
state statute 


SAWYER ET AL. v. PASKOFF ET AL.; SAME v, PEISAKOFF ET AL. 
(D. C., W. D. Pa., 1947), 74 F. Supp. 24. Sufficiency of evi- 
dence, relating to performance of contract, for jury—Denial 
of motion for new trial 


SMITH v. WHITE ET AL. (D. C., E. D. Mo., 1942), 48 F. Supp. 
554. Authority of Secretary to promulgate procedural rules— 
Evidence—Secretary’s action presumed in accordance with pro- 
cedural rule—Reconsideration of reparation order—Findings 
of Secretary—Prima facie evidence—Allowance of claim after 
reconsideration—Effect of record failing to disclose rules of 
practice relative to reconsideration of reparation order— 





CUMULATIVE LIST OF COURT DECISIONS 639 


Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 


Courts—Consideration by court of supporting testimony not 
within record before Secretary—Function of court relative to 
reparation proceeding—Effect of failure to establish seller’s 
notice of resale contracts—Practice and pleading—Amended 
complaint—Damages—Seller’s inability to meet issue relative 
to market price of produce justified—Federal Rules of Civil 
Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance-_--- 


SPANO v. WESTERN FRUIT GROWERS, INC. (C.C.A. 10th Cir., 
1936), 83 F. 2d 150. Trial de novo—Challenge of findings with- 
out producing evidence before Secretary—Meaning of trial de 
novo—Prima facie effect of findings and orders—Rebuttable 
presumption—Statutes—Construction and interpretation—Con- 
struction of words in common use 


UNITED STATES v. SOLOMON (D. C., E. D. Ill., 1944), 3 F. R. D. 
411. Action to enjoin dealer from operating without a license— 
Penalties—Jurisdiction—Interstate commerce—Fresh  vege- 
tables—Inapplicability of Federal Rules of Civil Procedure in 
civil suits of quasi-criminal nature—Mistrial—Effect of cross- 
examination erroneously allowed by court 


W. H. LAILER & Co., INc. v. C. E. JACKSON Co. (D. C., D. Mass., 
1948), 75 F. Supp. 827. Dismissal of motion to dismiss appeal 
for want of jurisdiction—Motion for leave to amend answer 
granted—Denial of motion for judgment on pleadings 


WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE Co., INC. 
(D. C., M. D. Pa., 1948), 75 F. Supp. 334. Unlawful rejection— 
Damages—Costs—Attorney’s fee 


Sugar Act of 1948 
CENTRAL RoIG REFINING Co. ET AL, v. SECRETARY OF AGRICULTURE 
(Porto RICAN AMERICAN SUGAR REFINERY, INC., ET AL., INTER- 
venors) (U. S. C. A., D. Columbia, 1948), 171 F. 2d 1016. 
Validity of Order No. 18—Administrative law—Judicial review 
of administrative action—Constitutionality of provisions of act 


SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL ROIG REFIN- 
ING COMPANY, WESTERN SUGAR REFINING COMPANY, ET AL. (No. 
27.) Porto RICAN AMERICAN SUGAR REFINERY, INC., PETITIONER 
». CENTRAL Roig REFINING COMPANY AND WESTERN SUGAR RE- 
FINING COMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, 
PETITIONER Vv. SECRETARY OF AGRICULTURE, PORTO RICAN AMERI- 
CAN SUGAR REFINERY, INC., ET AL. (No. 32.) (Cert. to U. S. 
C. A., D. Columbia, 1950), 338 U.S. 604. Validity of Order 
No. 18—Proper measure as to “past marketing” and “ability 
to market”—Administrative law—Scope of judicial review of 
administrative action—Scope of commerce clause—New prob- 
lems—Order No. 18—Commerce—Geographic uniformity of 
regulation—National policy—Due process—Commerce clause— 
Discrimination—Sugar Act of 1948—Refined sugar quotas— 
Constitutional law—Courts—Scope of review of validity of 
acts of Congress 





